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33-6206 Solicitation af comments on an 
amendment to Rule 13d-2(a) per- 
taining to the requirements for the 
filing of amendments to Schedule 
13D [File No. S7-831—Comment 
Period Expires May 26, 1980]. 

33-6207 Amendment of Rules regarding Oil 
and Gas Reserve Information— 
Postponement of Audit Require- 
ment—Effective Date April 17, 1980. 





OPINIONS 














34-16749 APEX FINANCIAL 
CORPORATION, ET AL. 
Where member of registered securi- 
ties association and its officers were 
responsible for unlawful sale of un- 
registered securities, held, associa- 
tion’s findings of violation sustained, 

and sanctions imposed affirmed. 
34-16750 LOWELL H. LISTROM COMPANY, 
INC. AND LOWELL H. LISTROM 
Where member of registered securi- 
ties association and its president 
prepared inaccurate computations 
of member's aggregate indebted- 
ness and net capital, made inac- 
curate computations of the balance 


SEC DOCKET/1205 








required in member's special re- 
serve account for the benefit of cus- 
tomers, and failed to make proper 
reports of certain transactions to 
NASDAQ, held, association’s find- 
ings of violation sustained, but 
association’s findings that defici- 
encies resulted in member's special 
reserve account set aside, and sanc- 
tions imposed on applicants 
reduced. 
34-16751 LEONARD L. GOOCH 
Where branch manager and reg- 
istered principal of member firm of 
registered securities association en- 
gaged in private securities trans- 
actions without prior written notifica- 
tion to the member and, in effecting 
such transactions, improperly en- 
gaged in business as an unreg- 
istered broker-dealer, held, associa- 
tion’s findings of violation and sanc- 
tions imposed sustained. 
34-16753 ROBERT BERKSON 
Where secretary of registered 
broker-dealer had been convicted 
twice, once for securities-related 
crimes and once for filing a fraud- 
ulent income tax return, held, in 
public interest to sustain the ad- 
ministrative law judge’s imposition 
of a qualified bar from association 
with a broker-dealer. 














SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6206/April 16, 1980 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16748/April 16, 1980 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11132/April 16, 1980 


FILING AND DISCLOSURE REQUIREMENTS 
RELATING TO BENEFICIAL OWNERSHIP 


ACTION: Proposed amendment to rule. 
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SUMMARY: The Commission is publishing for 
comment an amendment to Rule 13d-2(a) 
pertaining to the requirements for the filing of 
amendments to Schedule 13D. Schedule 13D 
specifies the information required to be included in 
reports of beneficial ownership filed pursuant to 
Rule 13d-1(a). The proposal would delete an 
exception to the requirement for filing an 
amendment under Rule 13d-2(a), which provided 
that an amendment would not be required if the 
acquisition of shares of a class, together with all 
other acquisitions during the preceding 12 months, 
did not exceed 2% of the class. The proposed 
amendment is necessary to close a disclosure gap in 
the beneficial ownership reporting requirements. 


DATE: Comments must be received on or before May 
26, 1980. 


ADDRESSES: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters should refer to File No. S7-831. Allcomments 
received will be available for public inspection and 
copying in the Commission’s Public Reference 
Room, 1100 L Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: W. Scott 
Cooper (202-272-2589), Office of Disclosure Policy, 
Division of Corporation Finance, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today published for 
comment a proposed amendment to Rule 13d-2(a) 
(17 CFR 240.13d-2(a)) under the Securities 
Exchange Act of 1934 (the “Exchange Act”) [15 
U.S.C. 78a et seq. (1976 and Supp. | 1977)]. If 
adopted, this proposal would remove the availability 
of an exception to the requirement for the filing of 
amendments to Schedule 13D (17 CFR 240.13d- 
101). The present exception provides that the 
requirement that an amendment be filed with 
respect to an acquisition which materially increases 
the percentage of the class beneficially owned shall 
not apply if such acquisition, together with all other 
acquisitions during the preceding 12 months, does 
not exceed 2% of the class. The proposal is a result, 
in part, of the Commission’s ongoing examination of 
the beneficial ownership reporting requirements 
which is being conducted in connection with the 
Commission’s report to Congress pursuant to 
Section 13(h) of the Exchange Act. 
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Pursuant to Sections 13(d) and 13(g) of the 
Exchange Act, and the rules adopted thereunder, 
persons who beneficially own five percent or more of 
the equity securities of certain publicly held 
companies are required to report their beneficial 
ownership. During the course of preparation of the 
Commission’s report to Congress on beneficial 
ownership, which is now in the early draft stage, a 
gap in the general reporting system has been 
identified. As a result of this anomaly, certain 
persons filing under Rule 13d-1(a) (17 CFR 240.13d- 
1(a)) are exempted from reporting certain material 
changes in beneficial ownership, while similarly 
situated persons filing under Rule 13d-1(b)!(17 CFR 
240.13d-1(b)) or Rule 13d-1(c)? (17 CFR 240.13d- 
l(c)) are afforded no exemption. The proposed 
amendment, if adopted, would eliminate this 
inconsistency. 


In general, persons who make their first filing 
pursuant to Rule 13d-1(a) on Schedule 13D have 
been exempted from filing duplicative reports under 
Rule 13d-1(b) or Rule 13d-1(c) onSchedule 13G (17 
CFR 240.13d-102). All changes in their holdings are 
reported pursuant to the provisions of Rule 13d-2(a) 
governing the filing of amendments to Schedule 
13D. 


Persons who first file on Schedule 13G remain under 
the requirements governing the filing of Schedule 
13G and amendments thereto as long as they 
continue to qualify under the provisions of Rules 
13d-1(b) or 13d-1(c). 


Both rules governing the filing of amendments to 
Schedule 13D and Schedule 13G require the 
reporting of material changes in holdings.* However, 
Rule 13d-2(a) excepts the reporting of acquisitions 
of less than two percent of the issuer’s outstanding 
securities in any twelve month period.* The two 
percent measure based upon the number of the 
issuer’s outstanding securities could be material in 
relation to the holdings of a shareholder who held 
only five percent of the total amount outstanding. 
Moreover, it would be material in other situations, 
e.g., for the person who goes from 49 percent to 
50.01 percent. 


The Commission now believes that the two percent 
exemption in Rule 13d-2(a) is neither required nor 
appropriate. Sections 13(g)(1)(B) and 13(g)(2) of 
the Exchange Act® grant adequate authority to 
require the reporting of any increase in ownership, 





Rule 13d-1(b), in general, permits certain 
institutional investors, who have acquired the 
securities in the ordinary course of business and not 
with the purpose or effect of changing or influencing 
control of the issuer of such securities, to file 
Schedule 13G when they would otherwise be 
obligated to file Schedule 13D under Rule 13d-1(a). 


*Rule 13d-1(c) requires any person who, at the end 
of any calendar year, is the beneficial owner of more 
than five percent of certain publicly held companies 
and who is not required to file under Rule 13d-1(a) to 
file Schedule 13G. 


3Rule 13d-2(b) governing the filing of amendments 
to Schedule 13G also requires the reporting of any 
change. 


‘This exception is based on the exemption in Section 
13(d)(6)(B) which provides that the provisions of 
Section 13(d) shall not apply to any acquisition of the 
beneficial ownership of a security which, together 
with all other acquisitions by the same person of the 
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securities of the same class during the preceding 
twelve months, does not exceed two percent of that 
class. 


5Section 13(g)(1) provides authority for the 
Commission to require that any person who is the 
beneficial owner of more than five percent of certain 
classes of equity securities send to the issuer and file 
with the Commission a brief statement concerning 
the beneficial ownership and the identity of that 
person. Section 13(g)(2) provides that if a material 
change occurs in the information set forth in such 
statement, an amendment shall be transmitted to 
the issuer and file with the Commission, in 
accordance with such rules as the Commission may 
prescribe. Although Section 13(g)(1) would require 
disclosure of information prescribed regardless of 
whether the person was required to report under 
other sections of the Exchange Act, Section 13(g)(5) 
directs the Commission to take steps to develop a 
comprehensive, non-duplicative reporting system 
for beneficial ownership. 
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whether above or below the two percent level.® To 
require this reporting by amendment to Schedule 
13D rather than on Schedule 13G prevents 
confusion and duplicative reporting and is permitted 
by Section 13(g)(5)(B) of the Exchange Act.’ 


TEXT OF PROPOSAL 


(Attention—The text of the following proposed 
amendment uses [ ] brackets to indicate the 
deletion.) 


It is proposed to amend paragraph (a) of 17 CFR 
240.13d-2 as follows: 


PART 240—GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


§240.13d-2 Filing of amendments to Schedule 13D 
or 13G. 


(a) Schedule 13D—If any material change occurs in 
the facts set forth in the statement required by Rule 
13d-1(a), (§240.13d-1(a)) including, but not limited 
to, any material increase or decrease in the 
percentage of the class beneficially owned, the 
person or persons who were required to file such 
statement shall promptly file or cause to be filed with 


the Commission and send or cause to be sent to the 
issuer at its principal executive office, by registered 
or certified mail, and to each exchange on which the 
security is traded an amendment disclosing such 
change. An acquisition or disposition of beneficial 
ownership of securities in an amount equal to one 
percent or more of the class of securities shall be 
deemed “material” for purposes of this rule; 
acquisitions or dispositions of less than such 
amounts may be material, depending upon the facts 
and circumstances. [The requirement that an 
amendment be filed with respect to an acquisition 
which materially increases the percentage of the 
class beneficially owned shail not apply if such 
acquisition is exempted by Section 13(d)(6)(B) of 
the Act.] Six copies of each such amendment shall 
be fiied with the Commission. 


* eK OK K 


[Sec. 2, 82 Stat. 454; §1, 84 Stat. 1497; §§ 202, 203, 
91 Stat. 1494, 1498, 1499; 15 U.S.C. 78m(d), 
78m(g).] 


Specific Inquiry 


Mindful of its responsibilities to weigh with care the 
costs and benefits which result from its rules and 





®The reporting of a material increase or decrease in 
the number of shares beneficially owned is all that is 
involved in the proposed amendment to Rule 13d- 
2(a), and Section 13(g)(2) of the Exchange Act is 
relied upon only with respect to this kind of a 
material change. Other material changes in facts set 
forth in aschedule filed pursuant to Section 13(d)(1) 
of the Exchange Act may be reportable under 
Section 13(d)(2) and the rules promulgated 
pursuant to that section. The proposed change 
would not alter any obligations relating to the filing of 
such amendments. 


’7In the past, the staff of the Commission has taken 
the position that the provisions of Section 
13(d)(6)(B) of the Exchange Act, exempting 
purchases aggregating not more than 2 percent of a 
class, apply both with respect to original filings 
under Section 13(d)(1) of the Exchange Act and to 
amendments to those filings made pursuant to 
Section 13(d)(2) of the Exchange Act. Eventhough it 
may not be necessary to do so in order to make the 
proposed change since the Commission is relying 
principally upon the authority granted under Section 
13(g) of the Exchange Act, the Commission is 
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changing its position and now believes that Section 
13(d)(6)(B) does not apply to amendments of 
Schedule 13D. The change in position is premised 
on the conflict between the exemption under Section 
13(d)(6)(B) and Section 13(d)(2) which requires a 
person who has already filed a Scheduled 13D to file 
an amendment if a material change occurs in the 
facts set forth in the Schedule 13D. The conflict 
occurs when a person has an obligation to file an 
amendment pursuant to Section 13(d)(2) to 
disclose a material change in the number of 
securities beneficially owned and Section 
13(d)(6)(B) exempts the acquisition of such 
beneficial ownership from the reporting system. The 
legislative history of the Williams Act, H.R. Rep. No. 
1711, 90th Cong. 2nd Sess. 9 (1968), S. Rep. No. 
550, 90th Cong. Ist Sess. 8 (1967), and the 
Congressional purpose in passing Section 13(d), 
H.R. Rep. No. 1711 at 8, S. Rep. No. 550 at 7, appear 
to resolve this conflict by viewing Section 
13(d)(6)(B) as only applying to the duty to file an 
initial Schedule 13D and not amendments thereto. 
The proposal would be consistent with this 
approach. 
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form requirements, the Commission specifically 
invites comments on the cost to registrants and 
others of this proposal. In light of Section 23(a)(2) of 
the Exchange Act, the Commission also specifically 
invites comments as to any competitive impact of 
any changes in the disclosure requirements. 


Statutory Authority 

The Commission hereby proposes for comment an 
amendment to Rule 13d-2(a) pursuant to Section 
13(d) and Section 13(g) of the Exchange Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6207/April 17, 1980 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16752/April 17, 1980 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21526/April 17, 1980 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11133/April 17, 1980 


ACCOUNTING SERIES 
Release No. 277/April 17, 1980 


OIL AND GAS RESERVE INFORMATION—POST- 
PONEMENT OF AUDIT REQUIREMENT 


ACTION: Amendment of rules. 


SUMMARY: Regulation S-X contains rules for 
financial accounting and reporting practices for oil 
and gas producing activities. These rules include 
requirements for the disclosure of certain oil and gas 
reserve information, including reserve quantities, 
estimated future net revenues, the present value of 
future net revenues and changes therein, and a 
summary of oil and gas activities prepared on the 
basis of reserve recognition accounting (‘“supple- 
mental RRA summary’). These disclosure 
requirements were adopted pursuant to the 
Commission’s decision, announced in Accounting 
Series Release No. 253, to evaluate the feasibility of 
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reserve recognition accounting as a uniform method 
of accounting by oil and gas producers. 


In Accounting Series Release No. 270, the 
Commission amended the disclosure requirements 
of Regulation S-X to permit oil and gas reserve 
information to be presented as “unaudited” for fiscal 
years ending before December 26, 1980. Although 
the Commission strongly believes in the importance 
of these disclosures, there continues to be 
uncertainty concerning the costs and related 
benefits of requiring reserve information to be 
audited as long as the information remains outside 
the primary financial statements. Accordingly, the 
Commission is amending Regulation S-X to 
postpone the audit requirement for reserve 
information until a decision is reached on adopting 
reserve recognition accounting as a uniform method 
of accounting in the primary financial statements. 
The amendments also permit registrants to present 
the reserve information disclosures as 
supplementary information outside the financial 
statements until the above determination is made. 


EFFECTIVE DATE: April 17, 1980. 


FOR FURTHER INFORMATION CONTACT: James L. 
Russell or Rita J. Gunter, Office of the Chief 
Accountant, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549 
(202-272-2133). 


SUPPLEMENTARY INFORMATION: In Accounting 
Series Release (“ASR”) No. 253, August 31, 1978 


(43 FR 40688), the Commission adopted 
requirements for the disclosure of oil and gas 
reserve information (estimated reserve quantities, 
future net revenues, and present value of future net 
revenues) as part of audited financial statements for 
fiscal years ending after December 25, 1979. In ASR 
No. 269 (September 24, 1979) (44 FR 57030), the 
Commission added requirements for a 
supplemental RRA summary and a reconciliation of 
beginning and ending present value amounts. ASR 
No. 270, issued concurrently with ASR No. 269, 
permitted these financial statement disclosures to 
be presented as an “unaudited” note or schedule to 
the financial statements for fiscal years ending 
before December 26, 1980. 


The postponement of the audit requirement, which 
had been proposed in June 1979 in Securities Act 
Release No. 6079 (44 FR 36068), was intended to 
provide additional time for the establishment and 
implementation of uniform guidelines and 
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standards for reserve estimation and reporting by 
petroleum engineers and independent accountants. 
In December 1979 the Society of Petroleum 
Engineers published its “Standards Pertaining tothe 
Estimating and Auditing of Oil and Gas Information.” 
These standards, while voluntary, make available a 
set of guidelines for reserve work, including 
minimum professional qualifications and standards 
of independence and objectivity. Meanwhile, the 
AICPA’s Auditing Standards Board is considering 
comments received on its proposed industry audit 
and accounting guide, “Oil and Gas Reserve 
Information.” This guide would specify the 
procedures to be followed in order for an auditor to 
obtain sufficient competent evidential matter on 
reserve information included in financial 
statements. Unless the financial auditor possesses 
the knowledge and experience necessary to 
examine oil and gas reserve estimates, the proposed 
guide would require use of the work of a consulting 
reservoir engineer who is unrelated to the entity 
whose financial statements are being examined. The 
auditor would be responsible for testing certain data 
obtained from the entity’s financial records and for 
evaluating the professional qualifications, 
reputation and objectivity of the consulting reservoir 
engineer. 


When oil and gas reserve information is presented as 


supplementary information pursuant to Statement 
of Financial Accounting Standards (“SFAS”) No. 25, 
“Suspension of Certain Accounting Requirements 
for Oil and Gas Producing Companies,” of the 
Financial Accounting Standards Board (“FASB”) or 
in an unaudited footnote pursuant to Regulation S-X 
(for fiscal years ending before December 26, 1980), 
the limited review procedures to be followed are 
specified in Statement on Auditing Standards 
(“SAS”) No. 27, “Supplementary Information 
Required by the Financial Accounting Standards 
Board,” and a related proposed SAS, 
“Supplementary Oil and Gas Reserve Quantity 
Information.” These procedures are limited in scope 
and consist primarily of inquiry and analytical 
comparison. 


Audit Requirement 


The Commission has continued to monitor 
developments related to the financial reporting of oil 
and gas reserve information and has given further 
consideration to the concerns that have been raised 
regarding the requirement that reserve information 
be audited. It has been argued by some persons that 
the cost of an audit would outweigh the potential 
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benefits because of the lack of precision inherent in 
reserve estimates. These persons believe that, as 
long as the Commission continues to consider 
whether reserve valuations have sufficient reliability 
to be included in formal financial statements, the 
costs associated with requiring the data to be 
audited are not justified. Therefore, such a 
requirement during the interim period of evaluation 
would only serve to demonstrate that reserve 
information can, in fact, be audited. Yet the auditing 
procedures and standards now in place or under 
development indicate that an audit requirement is 
feasible. 


The Commission also recognizes that additional 
work is necessary to make disclosures of reserve 
information as meaningful as possible and that 
experimentation with alternative valuation 
methodologies may be appropriate. However, an 
audit requirement could serve to restrict 
experimentation if registrants are reluctant to depart 
from a literal application of the Commission's rules 
in spite of specific statements permitting additional 
disclosures based on differing assumptions. In 
addition, the FASB has indicated that it will issue in 
the near future an exposure draft of a supplement to 
SFAS No. 33, “Financial Reporting and Changing 
Prices,” that will specify the application of current 
cost disclosures to natural resource assets and 
income producing real estate. This exposure draft is 
expected to provide for the disclosure of 
supplementary information of the “fair value” of 
proved oil and gas reserves. The notion of fair value 
differs from the valuation prescribed by Regulation 
S-X by encompassing expectations of future prices 
and costs and permitting the use of varying discount 
rates believed to be appropriate by the reporting 
entity. Although the Commission continues to 
believe that strong arguments exist for the use of 
uniform assumptions in the preparation of reserve 
valuations, it recognizes that the disclosures 
contemplated by the FASB could result in useful 
experimentation aimed at enhancing the relevance 
of the information. The development of meaningful 
disclosure standards would likely be enhanced if the 
information is subject to similar levels of auditor 
association during this evolutionary period. 


Accordingly, the Commission has concluded that 
maximum benefit would result from a further 
postponement of the requirement that reserve 
information be audited, until a final decision is 
reached on the appropriateness of incorporating 
reserve information into the formal financial 
statements. 
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Supplementary Information 


In Statement of Financial Accounting Concepts No. 
1, “Objectives of Financial Reporting by Business 
Enterprises,” the FASB indicated its intention to 
establish standards for the reporting of financial 
information outside the financial statements. As part 
of its conceptual framework project, the FASB is 
Currently preparing a discussion paper that 
addresses, among other questions, where 
information that meets the objectives of financial 
reporting should be disclosed—within or outside of 
financial statements. In view of the evolutionary and 
experimental nature of deciding where information 
should be disclosed (which includes consideration 
of such qualitative characteristics as relevance and 
reliability as well as the appropriate degree of 
independent verification), the Board in SFAS Nos. 25 
and 33 has permitted the prescribed disclosures of 
oil and gas reserve quantity data and information on 
certain effects of changing prices to be reported as 
supplementary information accompanying, but 
outside, the financial statements. 


The Commission has recognized this trend in 
financial reporting by proposing in Securities Act 
Release No. 6178 (January 15, 1980) (45 FR 5943), 
“General Revision of Regulation S-X,” to remove from 
Regulation S-X the requirement relating to 
unaudited selected quarterly financial data and to 
place this requirement in Regulation S-K (i.e., 
outside the financial statements). With the deletion 
of the Commission’s replacement cost rule in 
December 1980 as announced in ASR No. 271 
(October 23, 1979) (44 FR 62888), this would 
eliminate all other requirements for unaudited 
footnotes. 


Several benefits may be realized by permitting oil 
and gas reserve information, as long as it remains 


unaudited, to be reported as supplementary 
information. Such an approach would achieve 
consistency with the reporting of similar unaudited 
information, thereby reducing possible confusion on 
the part of users of financial reports with respect to 
the nature of the data and the degree of auditor 
verification. It would also facilitate coordination on 
the part of registrants of disclosures required by the 
Commission with the reserve quantity and value 
information specified by the FASB. 


A further consideration is the ongoing development 
of auditor review and reporting standards for 
supplementary information. SAS No. 27 provides for 
exception reporting, i.e., the auditor is required to 
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expand his standard report only to call attention to 
the omission of required supplementary 
information, material departures from FASB 
guidelines on its measurement or presentation, or 
the inability to complete the prescribed review 
procedures. The Auditing Standards Board 
indicated in SAS No. 27 that it has under 
consideration the issue of explicit reporting on 
supplementary information. Such reporting would 
permit the auditor to state, based on the limited 
procedures prescribed by SAS No. 27, that he is not 
aware of any material modifications that should be 
made to the information for it to conform with 
established guidelines. Further action will depend 
upon resolution of uncertainties concerning (1) 
implications that the location of the information may 
have on explicit versus exception reporting, (2) 
application of Section 11(a) of the Securities Act of 
1933 to such reports when included in a Securities 
Act filing,! and (3) the nature of information that may 
become required supplementary information. 
Disclosure of oil and gas reserve information as 
supplementary information should lead to explicit 
auditor reporting on the data, when the issues 
discussed above are resolved. 


The amendments to Rule 3-18(k) of Regulation S-X 
contained in this release permit unaudited reserve 
information to be reported as supplementary 
information accompanying the financial 
statements. However, the disclosure requirements 
are being kept as part of Regulation S-X because of 
the Commission’s ongoing study and evaluation of 
reserve recognition accounting. 


The Commission emphasizes that it considers 
reserve quantity and value information to be 
extremely important to an understanding of the 
financial position and operations of an oil and gas 
producing company. Considerable progress has 
been made in the development of these disclosures. 
However, additional experience in the preparation 
and use of reserve information is necessary in order 
to achieve the maximum degree of relevance and 
reliability. The accompanying rule amendments, by 
postponing the audit requirement and permitting 





‘The Commission expects to consider the issuance 
of a release proposing rule amendments that would 
exclude accountants from potential liability under 
Section 11 for reports on reviews of unaudited 
supplementary information on the effects of 
changing prices as well as supplementary oil and 
gas reserve information. 
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reserve information to be 
supplementary information until a_ final 
determination is reached on requiring this 
information in the primary financial statements, are 
intended to promote this process by minimizing the 
cost of compliance and by encouraging useful 
experimentation. The amendments do not represent 
any conclusions on the part of the Commission as to 
the feasibility of reserve recognition accounting as a 
uniform method of accounting in the primary 
financial statements. As indicated in ASR No. 253, 
several years’ experience with the disclosure of 
reserve information will be necessary before such a 
determination can be made. 


reported as 


COMMISSION ACTION: The Commission hereby 
amends 17 CFR Part 210 by revising the two 
introductory sentences to §210.3-18(k) to read as 
follows: 


PART 210—FORM AND CONTENT OF FINANCIAL 
STATEMENTS, SECURITIES ACT OF 1933, 
SECURITIES EXCHANGE ACT OF 1934, PUBLIC 
UTILITY HOLDING COMPANY ACT OF 1935, 
INVESTMENT COMPANY ACT OF 1940, AND 
ENERGY POLICY AND CONSERVATION ACT OF 
1975. 


§210.3-18 Financial accounting and reporting for oil 
and gas producing activities pursuant to the Federal 
securities laws and the Energy Policy and 
Conservation Act of 1975. 


* eK KK 


(k) Disclosure of oil and gas reserve information and 
historical financial data. The information specified 
by subparagraphs (1) through (4) of this paragraph 
shall be disclosed in the body of the financial 
statements, in the notes thereto, or in a separate 
schedule or other presentation that is an integral 
part of the financial statements. The information in 
subparagraphs (5) through (8) is not required to be 
audited and may be reported as supplementary 
information accompanying, but outside, the 
financial statements. 


These amendments are adopted pursuant to 
authority in sections 6, 7, 8, 10 and 19(a) [15 U.S.C. 
77f, 77g, 77h, 77), 77s] of the Securities Act of 1933; 
sections 12, 13, 15(d) and 23(a) [15 U.S.C. 78), 
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78m, 780(d), 78w] of the Securities Exchange Act of 
1934; sections 5(b), 14 and 20(a) [15 U.S.C. 79e, 
79n, 79t] of the Public Utility Holding Company Act 
of 1935; sections 8, 30, 31(c) and 38(a) [15 U.S.C. 
80a-8, 80a-29, 80a-30(c), 80a-37(a)] of the 
Investment Company Act of 1940; and section 503 
[42 U.S.C. 6383] of the Energy Policy and 
Conservation Act of 1975. 


Inasmuch as these amendments do not involve any 
additional reporting requirements, and in 
recognition of the need for timely notification to 
registrants of the postponement of the audit 
requirement for oil and gas reserve information, the 
Commission has determined that issuance for 
public comment of proposed amendments would 
serve no useful purpose. Accordingly, the 
amendments are being adopted as final rules and 
will be effective immediately. 


Pursuant to section 23(a)(2) of the Securities 
Exchange Act, the Commission has considered the 
impact of these amendments on competition and is 
not aware of any burden that such rule amendments 
would impose on competition. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16738/April 11, 1980 


The Securities and Exchange Commission 
announced, pursuant to Section 12(k) of the 
Securities Exchange Act of 1934 (“Exchange Act”), 
the single ten-day suspension of exchange and over- 
the-counter trading for the period commencing at 
10:00 a.m. on April 11, 1980 and terminating at 
midnight on April 20, 1980 of the securities of 
Olympic Gas & Oil; Inc. (“Olympic”), a Washington 
corporation with principal executive offices located 
at 2420 First Avenue, Seattle, Washington 98121 
and SNG & Oil Energy Company (“SNG”), a Delaware 
corporation with principal executive offices located 
at 849 Delaware Avenue, Buffalo, New York 14209. 


The Commission ordered the suspension of trading 
in Olympic’s and SNQ’s securities because of 
questions concerning the ownership of assets listed 
in the most recently published balance sheets of 
both companies. The Commission has learned that 
certain real estate constituting the majority of the 
reported assets of both companies was never 
conveyed to such companies notwithstanding 
representations to the contrary contained in filings 
of these companies with the Commission. The 
Commission has also been informed that questions 
have arisen with respect to the extent of gas, oil and 
mineral rights, if any, conveyed to Olympic. The 
Commission previously ordered a suspension of 
trading in Olympic’s and SNG’s securities from 
March 10, 1980 through March 19, 1980. The 
Commission ordered that suspension because of (1) 
unusual and unexplained market activity in the 
companies’ securities and (2) questions concerning 
each companies’ operations and financial condition 
with respect to the method of recognizing revenues 
and expenses and the valuation of assets. 


The Commission cautions brokers, dealers, 
shareholders and prospective purchasers that they 
should carefully consider the foregoing information 
along with all other currently available information 
and any information subsequently issued by the 
company. 


Furthermore, brokers and dealers should be aware 
of the fact that, pursuant to Rule 15c2-11 under the 
Exchange Act, at the termination of the trading 
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suspension, no quotation may be entered unless and 
until they have strictly complied with all the 
provisions of such rule. If any broker or dealer has 
any questions as to whether or not he has complied 
with such rule, he should not enter any quotation but 
immediately contact the staff of the Division of 
Enforcement in Washington, D.C. If any broker or 
dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations 
relating to the securities in question until such time 
as he has familiarized himself with such rule and is 
certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in 
violation of such rule, the Commission will consider 
the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16739/April 11, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE MUNICIPAL SECURITIES RULEMAKING 
BOARD 


File No. SR-MSRB-80-4 


The Municipal Securities Rulemaking Board (the 
“MSRB”) submitted on April 9, 1980, a proposed 
rule change under Rule 19b-4 to consolidate the 
MSRB’s three advertising rules into a single rule, rule 
G-21, to define the term “advertisement” for pur- 
poses of the proposed rule, and to modify the current 
requirements applicable to advertisements of new 
issues of municipal securities. 


Publication of the submission is expected to be 
made in the Federal Register during the week of April 
21, 1980. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or to institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-MSRB-80-4. 


Copies of the submission and all subsequent 
amendments and copies of all written statements 
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with respect to the proposed rule change which are 
filed with the Commission, and all written 
communications relating to the proposed rule 
change between the Commission and any person, 
other than those which may be withheld from the 
public in accordance with the provisions of 5 U.S.C. 
§552, will be available for inspection and copying at 
the Commission's Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. Copies of the filing 
and of any subsequent amendments will also be 
available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16740/April 14, 1980 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60604 


(SR-CBOE-80-3) 
ORDER APPROVING PROPOSED RULE CHANGE 


On February 19, 1980, the Chicago Board Options 
Exchange, Incorporated (“CBOE”) filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 
78(s)(b)(1) (the “Act”) and Rule 19b-4 thereunder, 
copies of a proposed rule change which amends 
CBOE rules regarding the procedures for the 
resolution of unmatched trades. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-16618, 
March 3, 1980) and by publication in the Federal 
Register (45 FR 15352, March 10, 1980). No 
comments were received with respect to the 
proposed rule filing. 


The Commission finds that the proposed rule 
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change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to a national securities exchange and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16741/April 14, 1980 


In the Matter of 


PHILADELPHIA STOCK EXCHANGE, INC. 
17th Street and Stock Exchange Place 
Philadelphia, PA 19103 


(SR-Phix-80-4) 
ORDER APPROVING PROPOSED RULE CHANGE 


On March 3, 1980, the Philadelphia Stock Exchange, 
Inc. (“Phix”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 
19b-4 thereunder, copies of a proposed rule change 
which amends PhIx Rule 1046 to provide additional 
exemptions to its “restricted option rule” for (1) 
Registered Options Traders, (2) the entry of orders 
which result in spread positions, and (3) opening 
purchases of puts which are offset by long positions 
in the underlying stock or a security convertible into 
the underlying stock. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 16624, March 
5, 1980) and by publication in the Federal Register 
(45 FR 16067, March 12, 1980). No comments were 
received with respect to the proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
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Act and the rules and regulations thereunder 
applicable to a national securities exchange, and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(1) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16742/April 14, 1980 


In the Matter of 


PHILADELPHIA STOCK EXCHANGE, INC. 
17th Street and Stock Exchange Place 
Philadelphia, PA 19103 


(SR-Phix-80-5) 
ORDER APPROVING PROPOSED RULE CHANGE 


On February 25, 1980, the Philadelphia Stock 
Exchange, Inc. (“Phix”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act”) and Rule 19b-4 thereunder, copies of a 
proposed rule change which defines spread orders, 
straddle orders and combination orders and accords 
to combination orders the same limited exception to 
book priority which is presently accorded to spread 
and straddle orders. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-16619, 
March 3, 1980) and by publication in the Federal 
Register (45 FR 15357, March 10, 1980). No 
comments were received with respect to the 
proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to a national securities exchange, and in 
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particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16743/April 15, 1980 


The Commission today determined to issue the 
following statement by G.L. Corporation through 
Refco-Consolidated, Inc. and Barry W. Blank. The 
statement was submitted to the Commission 
pursuant to Section 21(a) of the Securities Exchange 
Act of 1934! in connection with a non-public inquiry 
by the staff of the Commission concerning a 
purchase by Refco-Consolidated, Inc. of the 
common stock of Salem Corporation on January 17, 
1978. Included in the statement are certain factual 
assertions regarding the circumstances of the 
transaction and certain undertakings by Refco- 
Consolidated, Inc., G.L. Corporation through Refco 
and Barry W. Blank. 


George A. Fitzsimmons, Secretary 
Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549 


Dear Mr. Fitzsimmons: 


This statement is submitted by G.L. Corporation, 
through Refco-Consolidated, Inc. (“Refco”), and 
Barry W. Blank (“Blank”) pursuant to Section 21(a) 
of the Securities Exchange Act of 1934. Certain of 





1Section 21(a) of the Securities Exchange Act of 
1934 provides in part that: 


“The Commission may. . .permit any person to file 
with it a statement in writing or under oath or 
otherwise as the Commission shall determine, as to 
all the facts and circumstances concerning the 
matter to be investigated. . .” 
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the facts described herein are only known to Blank 
while others are known only to Refco. Neither Blank 
nor Refco adopts the facts related by the other. The 
submission arises from an informal inquiry by the 
Commission's Division of Enforcement concerning 
an acquisition by Refco of the common stock of 
Salem Corporation (“Salem”) on January 17, 1978. 


Salem, a Pennsylvania corporation with 
headquarters in Carnegie, Pennsylvania, is engaged 
in the business of designing, engineering and 
constructing heavy industrial equipment for the 
metal and coal industries. Its common stock is listed 
for trading on the American and Pacific Stock 
Exchanges. The purposes in addressing this 
statement to the Commission are to inform the 
Commission concerning certain of the 
circumstances relating to the transaction to assure 
the Commission that there was never any intention 
by the parties to violate any provision of the federal 
securities laws in connection with the conduct 
described below and of the intentions of the 
undersigned to refrain from conduct which may 
violate the tender offer provisions of the Securities 
Exchange Act of 1934 and the applicable rules 
thereunder and to make certain undertakings 
concerning the future conduct of the undersigned. 


Refco is a wholly owned subsidiary of GL. 
Corporation, a holding company, which is owned 
beneficially by certain members of the Pritzker 
family, including Jay and Robert Pritzker. Atthe time 
of the events described below, Blank was a 
registered representative and Vice President in the 
Phoenix, Arizona office of the brokerage firm 
Wedbush, Noble, Cooke, Inc. (“WNC”). 


The events investigated by the Commission staff 
began during February 1977 when Mr. Seymour 
Lazar (“Lazar”), an acquaintance of Jay Pritzker, met 
with Blank, without Pritzker’s knowledge. Following 
this meeting Mr. Lazar called Jay Pritzker and told 
him that he had been informed by Blank that a large 
amount, approximately 25%, of the outstanding 
shares of Salem’s common stock might be available 
for purchase if Jay Pritzker was interested. At that 
time, after performing limited research, Jay Pritzker 
expressed an interest to Mr. Lazar in exploring a 
possible purchase of the Salem securities, 
principally because Salem was engaged in 
businesses similar, although not identical, to those 
companies previously owned and operated by G.L. 
Corporation. 


In February, 1977, Robert Pritzker, Jay Pritzker’s 
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brother, and Mr. Lazar met with senior executives of 
Salem to further acquaint themselves with the 
nature of the company’s business and _ its 
management. Robert Pritzker returned from that 
meeting with a favorable impression of the 
management and the company but was concerned 
about a contingent liability of Salem arising from a 
then pending litigation in which damages were 
sought in excess of Salem’s net worth. After 
discussing the merits of a possible investment, 
Robert Pritzker expressed his concern over the 
pending litigation to Jay Pritzker and they both 
agreed that they would not seek to purchase the 
stock; the subject was dropped as far as the Pritzkers 
were concerned. 


Subsequently, in November, 1977, Jay Pritzker’s 
interest in Salem stock was revived when, after the 
pending litigation was settled on favorable terms, a 
friend of Jay Pritzker told him that a large amount of 
Salem stock was available and that Blank was the 
person with whom to negotiate if Pritzker wanted to 
purchase the stock. The market price was 
approximately $11-3/4. 


Jay Pritzker spoke to Blank who confirmed that his 
customers owned approximately 25% of the 
outstanding stock, and that this stock might be 
available at $18 per share. Jay Pritzker on behalf of 
Refco indicated an interest in purchasing the stock 
and requested that Blank forward certain publicly 
available documents containing information about 
Salem to Jay Pritzker for his review. 


Jay and Robert Pritzker decided to update their 
knowledge of the company, and Robert Pritzker met 
with Salem’s management on January 13, 1978. At 
that meeting, Robert Pritzker’s earlier favorable 
impression regarding the Company and _ its 
management was reinforced. 


Over the January 14 and 15, 1978 weekend, Jay and 
Robert Pritzker on behalf of Refco decided to acquire 
the Salem common stock at a price not to exceed 
$16 per share. 


The closing price of Salem common stock on the 
American Stock Exchange on January 16, 1978 was 
$13-5/8. At approximately 6:00 p.m. on that day Jay 
Pritzker called Mr. Lazar and authorized him to 
contact Blank to determine the availability of the 
Salem stock and the price at which such securities 
could be purchased. Mr. Lazar was instructed to 
inform Blank that the Pritzkers were interested in 
purchasing 400,000 shares of Salem common stock 
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at a price between $15 and $15-1/2 per share. 
Accordingly, Mr. Lazar contacted Blank. Thereafter, 
Mr. Lazar reported back to Jay Pritzker that Blank did 
not think his customers would sell for less than $18 
per share. After receiving the report from Lazar 
concerning his conversation with Blank, Jay Pritzker 
then authorized Mr. Lazar to offer $16 per share, on 
an “all or none” basis. Mr. Lazar called Blank and 
advised him of the instructions from Jay Pritzker. 
Blank told Mr. Lazar that he thought $16 per share 
was too low but that he would call some customers 
and get their reaction. 


Thereafter, Blank telephoned approximately five of 
his customers who owned Salem stock and asked if 
they would be willing to sell their stock at $16 per 
share. All but one indicated a willingness to sell at 
that price, and the other asked Blank to attempt to 
raise the bid to $16-1/4 per share. Shortly thereafter 
Blank reported to Mr. Lazar that, based upon his 
telephone calls, Jay Pritzker on behalf of Refco 
probably could buy 300,000 to 400,000 shares at 
$16 per share, and that he would have to speak to Jay 
Pritzker directly. 


After receiving the report from Lazar concerning his 
conversation with Blank, at approximately 9:00 p.m. 
on January 16th, Jay Pritzker called Blank and 
indicated to him that he on behalf of Refco would 
purchase 400,000 shares, on an “all or none” basis, 
at $16 per share. Blank advised Jay Pritzker that he 
was not certain that he could find enough customers 
to fill the 400,000 share order and suggested a 
200,000 share order. Blank also requested that Jay 
Pritzker personally call one Salem shareholder who 
was known to want more than $16 per share. Jay 
Pritzker refused to call that shareholder but, at 
Blank’s request, decreased the size of the order to 
350,000 shares of Salem common stock on an “all or 
none” basis. 


During the same conversation, which lasted 23 
minutes, Blank told Jay Pritzker that he would have 
to call a lot of his customers and that he would 
proceed to do so. Jay Pritzker did not know how many 
customers of Blank would be called. Jay Pritzker was 
not sure whether Blank was going to be able to 
deliver the 350,000 shares. The reason was that he 
had phone calls to make to his customers and that 
led Pritzker to conclude that he (Blank) wasn't 
positive that his customers were prepared to sell at 
the $16 per share price. Pritzker understood that 
Blank might have difficulty reaching Salem 
shareholders at night. Jay Pritzker did not speak to 
any Salem shareholders and told Blank that he was 
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not interested in discussing Blank’s problems. Jay 
Pritzker on behalf of Refco agreed to pay $.11 per 
share commission and to deposit $250,000 with 
WNC. It was anticipated that the transaction would 
be completed the following day. 


Following his conversation with Blank, Jay Pritzker 
called his counsel to inquire whether there were any 
legal impediments to Refco purchasing 350,000 
shares of Salem common stock from Blank’s 
customers. Jay Pritzker’s counsel responded that he 
could proceed with the stock purchase. 


Blank immediately notified WNC’s senior vice 
president for retail operations about Jay Pritzker’s 
order, and began soliciting Salem shareholders. He 
used WNC’s computer list of customers’ positions to 
determine who owned Salem stock, and he also used 
his personal list of former customers who had 
previously purchased Salem stock. Blank 
telephoned all night beginning at 10:00 p.m. with 
married customers who lived on the east coast 
through the west coast and then began calling 
unmarried customers on the east coast through the 
west coast. Except for a short break at approximately 
5:00 a.m., he was constantly on the telephone 
attempting to call approximately 200 potential 
customers, of which 68 decided to sell all or part of 
their Salem stock. 


Blank’s telephone calls were short, lasting about two 
or three minutes each. He told his customers, 
among other things, that he had been approached by 
an interested party who wanted to buy 350,000 
shares of Salem common stock at $16, which 
represented a premium of $2-3/8 per share; that he 
did not know what this party’s future plans were for 
Salem; that he was contacting other shareholders 
and that he was selling all of his personal holdings of 
Salem stock. In addition he told some customers 
that $16 was a good price and that his other 
customers were selling their stock. His customers 
were then asked to decide whether to sell their stock. 
Blank did not disclose to his customers that he was 
receiving acommission from the buyer, although the 
confirmations subsequently sent to each customer 
contained a number code which indicated that WNC 
as acting as the agent for both the buyer and seller. 


Certain Salem shareholders were solicited by other 
registered representatives who indirectly learned 
about Refco’s order. For example, other WNC 
registered representatives in its Phoenix, Los 
Angeles and Seattle offices solicited approximately 
17 customers who owned Salem stock. In addition, 
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Blank told William H. Strauther (“Strauther”), 
President of Continental American Securities 
(“CAS”) that there would be a large bid for Salem 
shares the next day at $16 per share. During the 
night of January 16, 1978, CAS registered 
representatives solicited 33 individual nondiscre- 
tionary accounts, and Strauther placed orders to sell 
36,800 shares for 8 discretionary accounts of CAS. 
Individuals that Blank called had accounts at other 
brokerage firms from which they sold Salem stock. 
To complete the order, WNC asked the specialist for 
Salem on the American Stock Exchange to sell 
25,600 shares of Salem at $16 per share. 


Blank never disclosed to Jay Pritzker the activities he 
engaged in in order to put together the block of 
350,000 shares. 


On January 17, 1978, at approximately 2:55 p.m., 
the transaction was completed through purchases of 
248,900 shares of Salem common stock on the 
Pacific Stock Exchange and 42,700 shares on the 
American Stock Exchange. Those shares were 
purchased by Refco. 


The staff of the Commission has expressed concern 
that the activities discussed herein may have 
constituted a tender offer or request or invitation to 
tender securities within the meaning of the tender 
offer provisions of the Securities Exchange Act of 
1934 and applicable rules thereunder. The 
undersigned did not make a filing with the 
Commission in connection with the transaction nor 
were persons who were solicited to sell advised of the 
information to which they may have been entitled 
pursuant to the foregoing provisions and rules. 


To resolve this matter, the undersigned hereby 
undertake the following: 


Refco undertakes, on behalf of itself and its 
shareholders whether direct or indirect (including 
Jay and Robert Pritzker), not to purchase any 
additional Salem common stock before January 1, 
1981, except through a tender offer for all such 
common stock at a price of $16 per share or more. 
Refco further undertakes, on behalf of itself and 
such shareholders, that in the event that, prior to 
January 1, 1981, it sells the Salem common stock 
which it purchased on January 17, 1978 for cash or 
other consideration of a fair value in excess of such 
costs of such purchase as have been mutually 
agreed upon by the Commission and Refco, then 
Refco shall promptly thereafter pay an amount 
equivalent in value to such excess to a person, 
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satisfactory to the Commission, who shall dispose 
thereof in accordance with a plan mutually agreed to 
by the Commission and Refco, except that neither 
Refco nor such shareholders shall directly or 
indirectly receive any part thereof. G.L. Corporation 
through Refco undertakes that it will take 
appropriate steps to comply with Section 14(d) of 
the Securities Exchange Act of 1934 and the Rules 
and Regulations thereunder. 


Blank undertakes that he will take appropriate steps 
to comply with Sections 14(d) and 14(e) of the 
Securities Exchange Act of 1934 and the Rules and 
Regulations thereunder. Blank further undertakes 
that prior to making a tender offer for, a request or 
invitation for tenders of, or soliciting shareholders to 
sell, 5% or more of any class of equity securities 
registered with the Commission pursuant to Section 
12 of the Securities Exchange Act of 1934, he will 
obtain an opinion of counsel that such solicitation or 
request or invitation for tenders will be 
accomplished in compliance with the applicable 
Sections of the federal securities laws and the Rules 
and Regulations promulgated thereunder. Blank 
also undertakes that while acting as agent for any 
person or group of persons in connection with such 
person’s or group’s acquisition of securities from, or 
sale of securities to, his customers, he will disclose 
to such customers the existence of the agency 
relationship. 


Respectfully submitted, 


Refco-Consolidated, Inc. 
by 





G.L. Corporation 
by. 








Barry W. Blank 
By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16744/April 15, 1980 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-79-22) 
ORDER APPROVING PROPOSED RULE CHANGE 


On January 2, 1980, the American Stock Exchange, 
Inc. (“Amex”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (the “Act’) and Rule 
19b-4 thereunder, copies of a proposed rule change 
which amends Commentary .01 to its Rule 958 to 
clarify that options transactions of Registered 
Options Traders (“ROT”) must actually be initiated 
by the ROT while on the floor of the exchange in order 
to qualify for the specialist exemptions from 
Regulation T of the Federal Reserve Board (12 CFR 
220) and Secton 11(a) of the Securities Exchange 
Act of 1934. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-16625, 
March 5, 1980) and by publication in the Federal 
Register (45 FR 16058, March 12, 1980). No written 
statements with respect to the proposed rule change 
were filed with the Commission. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges, and in 
particular, the requirements of Section 6, and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16745/April 15, 1980 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
Class A common stock ($5 Par Value) of THE 
WESTERN PACIFIC RAILROAD COMPANY from 
listing and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16746/April 16, 1980 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY THE DEPOSITORY TRUST COMPANY 
(“DTC”) 


(File No. SR-DTC-80-1) 


Depository Trust Company (DTC) submitted on April 
8, 1980, a proposed rule change adjusting the 
method of refunding to participants certain 
investment income earned by the depository. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 
proposed rule change, the Commission may 
summarily abrogate the rule change if it appears to 
the Commission that such action is necessary or 
appropriate in the public interest, for the protection 
of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of April 
21, 1980. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within twenty-one days from the date of 
publication in the Federal Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-DTC-80-1. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be 
available for public inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
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filing will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16747/April 16, 1980 


The Securities and Exchange Commission 
announced, pursuant to Section 12(k) of the 
Securities Exchange Act of 1934 (“Exchange Act”), 
the temporary suspension of over-the-counter 
trading of the securities of American Technical 
Resources, Inc. (“ATR”) a Utah corporation located 
at 8515 Greenvale Avenue, Dallas, Texas 75321 for 
the ten day period commencing April 16th, 1980 
and terminating at midnight (EST) on April 25th, 
1980. 


The Commission suspended trading in the 
securities of ATR at the request of the corporation 
which cited the recent unusual and unexplained 
market activity that involved the raise in the price of 
ATR stock from $.20 to $1.25 per share between 
December 1979 and mid-March 1980. During that 
period, there was no publicly available information 
which would have justified this market activity. 


The Commission cautions broker-dealers, 
shareholders, and prospective purchasers that they 
should carefully consider the foregoing information 
along with all other current available information 
and any information subsequently issued by the 
company. 


Furthermore, brokers and dealers should be alert to 
the fact that, pursuant to Rule 15c2-11 under the 
Exchange Act, at the termination of the trading 
suspension no quotation may be entered unless and 
until they have strictly complied with all of the 
provisions of said rule. lf any broker or dealer has any 
questions as to whether or not he has complied with 
said rule, he should not enter any quotation but 
immediately contact the staff of the Division of 
Enforcement in Washington, D.C. If any broker or 
dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations 
relating to the securities in question until such time 
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as he has familiarized himself with said rule and is 
certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in 
violation of said rule, the Commission will consider 
the need for prompt enforcement action. 


lf any broker-dealer or other person has any 
information which may relate to this matter, the 
Division of Enforcement of the Securities and 
Exchange Commission should be telephoned at 
(212) 264-1607. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16748/April 16, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6206/April 16, 1980 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16749/April 16, 1980 


Admin. Proc. File No. 3-5718 
In the Matter of the Applications of 


APEX FINANCIAL CORPORATION 
360 S. San Antonio Road 
Los Altos, California 


and 


WAYNE H. WERNIMONT 
CHARLES B. GODFREY 


FOR REVIEW OF DISCIPLINARY ACTION TAKEN BY 
THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violation of Rules of Fair Practice 
Sale of Unregistered Securities 


Where member of registered securities association 
and its officers were responsible for unlawful sale of 
unregistered securities, held, association’s findings 
of violation sustained, and sanctions imposed 
affirmed. 


APPEARANCES: 


Wayne H. Wernimont, for Apex Financial Corporation 
and pro se. 


Charles B. Godfrey, pro se. 


Andrew McR. Barnes and Mary S. Head, for the 
National Association of Securities Dealers, Inc. 


Apex Financial Corporation (“registrant”), a 
registered broker-dealer and member of the 
National Association of Securities Dealers, Inc. 
(“NASD”), Wayne H. Wernimont, its president, and 
Charles B. Godfrey, a former vice president, appeal 
from NASD disciplinary action. The NASD found 
applicants responsible for the unlawful sale of 
unregistered securities. It censured them and fined 
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each of them $3,750.! Our findings are based on an 
independent review of the record. 


In November and December 1976, registrant, which 
signed a selling agreement with an affiliate of Cal- 
Am Corporation, sold 20 customers interests in nine 
limited partnerships whose general partners were 
Cal-Am and companies and persons affiliated 
therewith. The partnerships were formed to acquire 
and operate certain coal mining leases, and offered 
investors an attractive tax write-off. Interests in these 
ventures were offered and sold pursuant to 
claimed private offering exemptions from the 
registration requirements of the Securities Act, 
purportedly in compliance with the “safe harbor” 
provisions of Rule 146 under the Act.? 


Applicants do not appear to contest the NASD’s 
finding that Apex unlawfully sold unregistered 
securities. It is well settled that the burden of 
establishing the availability of an exemption from 
registration rests upon those who claim it.2 And 
applicants failed to meet that burden. As one court 
has stated, “The evidence must be. . .explicit, exact, 
and not built on conclusionary statements of the 


[respondents].”* No such evidence was presented 
here. 


Rule 146 places a limit of 35 on the number of 
persons who may purchase a single offering.° As the 
NASD found, it appears that all of the purportedly 
separate offerings of Cal-Am coal partnerships 





1The NASD also assessed costs. 


*Section 4(2) of the Act exempts from registration 
“transactions by an issuer not involving any public 
offering.” Rule 146 prescribes a non-exclusive 
method for obtaining the exemption provided by 
Section 4(2). 


3See S.E.C. v. Ralston Purina Co., 346 U.S. 119, 126 
(1953); United States v. Custer Channel Wing 
Corporation, 376 F.2d 675, 678 (C.A. 4, 1967); Hill 
York Corporation v. American International 
Franchises, Inc., 448 F.2d 680, 690 (C.A. 5, 1971). 


‘Lively v. Hirschfeld, 440 F.2d 631, 633 (C.A. 10, 
1971). 


5Rule 146(g). 
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constituted a single integrated offering. Whether a 
series of securities offerings should be integrated is 
a question of fact to be determined by the 
consideration of various criteria, any one or more of 
which may be determinative.® Here, all of the 
offerings involved the same class of security; they 
were all made at the same period of time; they were 
all offered for the same type of consideration; and 
they all had the same general purpose. In fact, the 
record shows that registrant’s salesmen treated the 
various Cal-Am offerings interchangeably. Investors 
were shown the prospectus of one coal partnership 
but were told that the particular offering might be 
“closed” by the time Cal-Am received their money, in 
which case they would be receiving units of another 
coal partnership. The record shows that at least six 
investors were “switched” in this manner. 


Applicants point out that they obtained financial 
statements, tax opinions and other information from 
Cal-Am, and argue that they had aright to rely on that 
company’s representations and assurances that 
each Cal-Am partnership qualified as a private 
placement under the provisions of Rule 146. In his 





®See Mark E. O'Leary, 43 S.E.C. 842, 847 (1968), 
aff'd, 424 F.2d 908 (C.A.D.C., 1970), and authorities 
there cited; Securities Act Release No. 4552 
(November 6, 1962). 


7Quinn and Company, Inc. v. S.E.C., 452 F.2d 943, 
946-947 (C.A. 10, 1971), cert. denied, 406 U.S. 957 
(1972). See also Merrill Lynch, Pierce, Fenner & 
Smith Incorporated, 45 S.E.C. 185, 188 (1973); 
Stone Summers & Company, 45 S.E.C. 105, 108 
(1972); M. V. Gray Investments, Inc., 44 S.E.C. 567, 
569 (1971). 


*See, e.g., Don D. Anderson & Co., Inc., 43 S.E.C. 989, 
991 (1968), aff'd 423 F.2d 813 (C.A. 10, 1970); 
Melvin Y. Zucker, Securities Exchange Act Release 
No. 13076 (December 16, 1976), 11 SEC Docket 


1216, 1217; First Philadelphia Corporation, 
Securities Exchange Act Release No. 13194 
(January 21, 1977), 11 SEC Docket 1549, 1551. 


°Gooch, a respondent in these proceedings, was also 
found responsible for registrant's sales of 
unregistered securities, and received the same 
sanction as that imposed on applicants. He did not 
appeal from the NASD’s decision. 
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testimony before the NASD’s District Committee, 
Wernimont expressed doubt “whether a small 
broker-dealer such as ours really has the 
competency to pass on issues such as this... .” We 
cannot accept these contentions. As one court has 
stated: 


“The purpose of the Securities Act is the 
protection of the investing public, whether the 
stock is acquired directly from the issuer or 
through an intermediary. . . .Petitioners, as 
professionals in the securities business and as 
persons dealing closely with the investing 
public, are expected to secure compliance with 
the requirements of the Act to protect the 
public from illegal offerings.’ (Footnote 
omitted) 


Godfrey further asserts that, in May 1976, Apex was 
inspected both by the NASD and the California 
Corporations Commissioner whose examiners were 
furnished with pertinent information concerning the 
Cal-Am offerings which Apex had sold prior to that 
time. He states that, although he asked for these 
agencies’ comments on the offerings, none were 
forthcoming, and he therefore assumed that no 
regulatory provisions were being violated. However, 
applicants were not justified in relying on the 
agencies’ silence. We have repeatedly held that a 
broker-dealer cannot shift its responsibility for 
compliance with applicable requirements to 
regulatory authorities.® 


Finally, Wernimont and Godfrey argue that they 
cannot be held responsible for any violations that 
occurred since full responsibility for handling Cal- 
Am “products,” which prior to that time had not 
included any coal offerings, had been delegated to 
Leonard L. Gooch, aregistered principal and director 
of Apex who was in charge of the branch office where 
all of the sales in question were made.? This 
contention is without merit. 


Apex’s original decision to market Cal-Am offerings, 
a decision in which both Wernimont and Godfrey 
participated, was made in November 1975, prior to 
the time that Gooch became a director and officer of 
the firm. Wernimont, who testified he lacked “the 
depth of knowledge to really analyze what 
constitutes a valid exemption [from registration 
requirements],” stated that he delegated primary 
responsibility in that respect to Godfrey, the firm’s 
compliance officer. Wernimont asserted, however, 
that he did not delegate “one hundred percent” 
since he was “obviously. . interested in what's going 


Volume 19, No. 17, April 29, 1980 





on in the firm, and [tried] to keep close tabs on 
everything like that.” He stated that he reviewed 
Godfrey’s work and, in fact, questioned a Cal-Am 
official concerning the possible integration of the 
various Cal-Am offerings. He was told that, although 
at least 10 and possibly as many as 15 coal 
partnerships were to be formed, “they would not be 
considered an integrated offering.” Wernimont was 
content to rely on the official's oral assurances. 


Godfrey admittedly served as the firm’s compliance 
officer and conducted an investigation of Cal-Am. He 
testified that “we were assuming” that the Cal-Am 
offerings were private since Cal-Am had stated that 
in no case would an offering be made to more than 
25 persons or sold to more than 10. Godfrey was 
concerned about the problem of limiting the number 
of offerees and purchasers and asked the above Cal- 
Am official for a letter confirming Cal-Am’s oral 
statements. However, the letter Godfrey received 
admittedly did not address the problem, and merely 
stated that, if Cal-Am offerings were “found to be in 
violation of the securities laws,” Cal-Am “shall 
indemnify you and hold you harmless against any 
action that may be brought against you because of 
such finding.” Godfrey telephoned the official and 
complained that the letter was not what he had 
requested. However, after receiving additional oral 
assurances, he took no further action. 


At a June 1976 meeting of the Apex board of 
directors, of which Gooch was by then a member, the 
subject of Apex’s relationship with Cal-Am was 
discussed. Both Wernimont and Godfrey were 
concerned about the validity of the tax benefits 
purportedly conferred by aCal-Am investment, but it 
was finally agreed by all concerned that Gooch could 
continue to handle Cal-Am at his branch office since, 
according to Godfrey, “we felt that it complied as a 
private offering.” 


While primary control over the offer and sale of Cal- 
Am products was thereafter transferred to Gooch; 
Wernimont and Godfrey, who were aware of the 
branch office’s subsequent sales of Cal-Am coal 
partnerships, cannot divest themselves of 
responsibility for the activity they had authorized 
and set in motion. Moreover, Wernimont admits that 
“due diligence from [June 1976] on was performed 
by Mr. Godfrey and myself by following upon the 
activity of Mr. Gooch and the sales representatives 





10S ee, e.g. Securities Act Release No. 5168 (July 7, 
1971). 
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under his supervision. . . .” Wernimont testified that 
“we kept close tabs” on Gooch’s operations, but 
“could really see no legal problem at that time.” 
Although Godfrey claims that he “felt” that his 
responsibility as compliance officer with respect to 
Cal-Am ended when control over Cal-Am sales was 
transferred to Gooch, the record does not show that 
Godfrey was relieved of that responsibility. And 
Godfrey conceded at the hearings that he “might 
have been acting improperly” by allowing materials 
with respect to the Cal-Am coal offerings to be sent 
directly to Gooch rather than being reviewed in the 
home office. 


We think it is clear from the foregoing that both 
Wernimont and Godfrey, as well as registrant, must 
share inthe responsibility for the offer and sale of the 
Cal-Am partnership interests in question. We 
accordingly affirm the NASD’s findings of violation. 


The registration provisions that were violated by 
applicants set forth basic requirements for the 
protection of investors. We have stressed the 
responsibility of broker-dealers to prevent their 
firms from being used as conduits for illegal 
distributions, such use having frequently been a 
major factor in the success of such unlawful 
activity..° While applicants did make some 
investigation of Cal-Am, forthe most part they simply 
relied on that company’s assurances that its 
offerings complied with registration requirements. 


We further note that the NASD, in two other 
disciplinary actions, found Apex and Wernimont 
responsible for net capital, reporting and 
recordkeeping violations, and that Godfrey was held 
responsible for net capital violations in one of those 
actions. 


Under all the circumstances, we are unable to 
conclude that the sanctions imposed by the NASD 
are excessive or oppressive. 


An appropriate order will issue. 

By the Commission (Commissioners LOOMIS, 
EVANS and POLLACK); Chairman WILLIAMS and 
Commissioner FRIEDMAN not participating. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16749/April 16, 1980 


Admin. Proc. File No. 3-5718 
In the Matter of the Applications of 


APEX FINANCIAL CORPORATION 
360 S. San Antonio Road 
Los Altos, California 


and 


WAYNE H. WERNIMONT 
CHARLES B. GODFREY 


FOR REVIEW OF DISCIPLINARY ACTION TAKEN BY 
THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER AFFIRMING DISCIPLINARY ACTION TAKEN 
BY REGISTERED SECURITIES ASSOCIATION 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the disciplinary action taken by the 
National Association of Securities Dealers, Inc. 
against Apex Financial Corporation, Wayne H. 
Wernimont and Charles B. Godfrey, and the 
Association’s assessment of costs, be, and they 
hereby are, affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16750/April 16, 1980 


Admin. Proc. File No. 3-5520 
In the Matter of the Application of 


LOWELL H. LISTROM COMPANY, INC. 
101 West 11th Street 
Kansas City, Missouri 


and 
LOWELL H. LISTROM 


FOR REVIEW OF DISCIPLINARY ACTION TAKEN BY 
THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 


Inaccurate Computations of Aggregate 
Indebtedness and Net Capital 


Inaccurate Customer Reserve Computations 
Failure to Make Proper Reports to NASDAQ 


Where member of registered securities association 
and its president prepared inaccurate computations 
of member's aggregate indebtedness and net 
capital, made inaccurate computations of the 
balance required in member's special reserve 
account for the benefit of customers, and failed to 
make proper reports of certain transactions to 
NASDAQ, held, association’s findings of violation 
sustained, but association’s finding that deficiencies 
resulted in member's special reserve account set 
aside, and sanctions imposed on applicants 
reduced. 


APPEARANCES: 


Lowell H. Listrom, for Lowell H. Listrom Company, 
Inc. and pro se. 


Andrew McR. Barnes and Marshall Lichtenstein, for 
the National Association of Securities Dealers, Inc. 
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© Lowell H. Listrom Company, Inc. (“the firm”), a 


registered broker-dealer and a member of the 
National Association of Securities Dealers, Inc. 
(“NASD’), and Lowell H. Listrom, its president, 
appeal from disciplinary action taken against them 
by the NASD. The NASD found that applicants 
prepared inaccurate computations of aggregate 
indebtedness and net capital,! causing inaccurate 
financial reports to be filed,? and inaccurate 
computations of the balance required to be 
maintained in the firm’s Special Reserve Bank 
Account for the Exclusive Benefit of Customers 
(“Special Reserve Account”), causing deficiencies 
in that account. It also found that, in four instances, 
applicants failed to report third market transactions 
to the Automated Quotations Systems, Inc. 
(“NASDAQ”) and that, in four other instances, the 
firm’s reports were late. The NASD censured 
applicants and fined them $500, jointly and 
severally.’ Our findings are based on an independent 
review of the record. 


A. The NASD found that applicants prepared 


inaccurate computations of the firm’s aggregate 
indebtedness for month-end dates from July 31 
through October 31, 1976. 


For the month ended July 31, 1976, the firm’s 
aggregate indebtedness was understated by 
$28,216. This resulted from Listrom’s netting a bank 
overdraft of $5,823 with balances which the firm had 
on deposit in other bank accounts, and from netting 
a $248 dividend payable with dividend and interest 
receivables. In addition, Listrom inadvertently 
deducted a $22,145 item twice from the amount the 
firm owed its customers. 


For the months ended August 31, September 30 and 
October 31, 1976, Listrom netted bank overdrafts 
with balances in other bank accounts and, in the 
October 31 computation, inadvertently omitted a 
$17,895 item owed by the firm in an account it 
maintained with another broker.® 


Listrom contends that the net capital rule is silenton 
the question of netting liabilities and assets. 
However, the net capital rule defines aggregate 
indebtedness as the “total money liabilities of a 
broker or dealer arising in connection with any 
transaction whatsoever.”® The only exclusions from 
this blanket prescription are those enumerated in 
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the rule. To assess the firm’s ability to meet all of its 
obligations, each existing liability must be fully 
reflected in the computation of aggregate 
indebtedness.’ Reducing outstanding liabilities by 
netting them with assets in other accounts distorts 
that assessment. 


B. The NASD found that, for month-end dates from 
February through October 1976, the firm’s net 
capital was overstated because Listrom added tothe 
firm’s net worth amounts which were improperly 
characterized as deferred income tax adjustments 
under the net capital rule. 


The net capital rule permits certain additions to a 
broker-dealer’s net worth related to the income tax 
consequences of recognizing unrealized gains and 
losses.® The rule requires a broker-dealer to record 
each security it owns at market value, reflecting 
such gains or losses.’ And, to provide a cushion of 
liquidity, the rule also requires that the market value 
of the firm’s securities be reduced by certain 
specified percentages called “haircuts.”?° 


lf an unrealized gain on securities is taken into 
account, so must the corresponding income tax 
liability, even though the tax on such gain is 





1The requirements for computing net capital and 
aggregate indebtedness are set forth in Rule 15c3-1 
under the Securities Exchange Act. 

?Rule 17a-5(a) under the Exchange Act. 

3Rule 15c3-3 under the Exchange Act. 

‘It also assessed costs. 

5ST he firm’s aggregate indebtedness was understated 
by $631 on August 31; $89 on September 30; and 
$23,856 on October 31. 

®Rule 15c3-1(c)(1). 

7S$ee Midland Securities Corporation, Securities 
Exchange Act Release No. 13139 (January 6, 1977), 
11 SEC Docket 1361, 1365 n. 24. 

8Rules 15c3-1(c)(2)(i)(C) and (D). 

9Rules 15c3-1(c)(2)(i)(A) and (B). 

Rule 15c3-1(c)(2)(vi). 
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deferred. Accounting for that liability reduces a 
firm’s computed net worth. However, the net capital 
rule’s deferred tax adjustment permits the broker- 
dealer to add back the tax liability applicable to the 
haircut or to the unrealized gain, whichever is 
lower.!! Another adjustment arises from the possible 
prospective tax benefit from unrealized losses. A 
broker-dealer may add back to its net worth the 
amount of any such benefit to the extent it reduces 
accrued tax liability.}? 


The adjustments applicants made did not conform 
to those described above. Rather, Listrom assumed 
that, because the net capital rule requires that the 
value of certain illiquid assets be deducted from a 
firm’s net worth in computing its net capital,!? such 
deductions result in unrealized losses for net capital 
purposes, entitling a firm to add back offsetting tax 
benefits. Listrom applied this concept to such assets 
as unsecured notes receivable, commission 
advances to salesmen, unsecured customer 
receivables, and dividend receivables outstanding 
over 30 days.'* He contends that, because these 
items were unsecured, they could be “written off’ as 
losses, thereby creating income tax benefits.'® 


Listrom’s argument misconceives the basic purpose 
of the net capital rule. We have often pointed out that 
the basic concept behind our net capital rule is 


liquidity.!® The rule’s purpose is to make certain that 
a broker-dealer has sufficient liquid assets on hand 
at all times to cover its current indebtedness.’’ 
Consequently, assets which are not immediately 
convertible into cash must be deducted from a firm’s 
net worth in computing its net capital. But the 
exclusion of an asset from net capital because of its 
illiquidity does not mean that the asset has no value 
and can be written off as a loss, unrealized or 
otherwise. Thus applicants’ additions to net worth of 
purported tax benefits from such “losses” were 
clearly improper. 


We accordingly affirm the NASD’s findings that 
applicants prepared inaccurate computations of the 
firm’s aggregate indebtedness and net capital, 
which resulted in the filing of inaccurate financial 
reports with the NASD and this Commission. 


The NASD found that, on nine occasions between 
July 9 and October 29, 1976, Listrom prepared 
inaccurate weekly computations of the balance 
which the firm was required to maintain in its Special 
Reserve Account. The NASD also found that, on five 
occasions, the inaccurate computations resulted in 
deficiencies in that account. 





"Rule 15c3-1(c)(2)(i)(C)(1). 


Rule 15c3-1(c)(2)(i)(D). An additional adjustment 
is permitted for a broker-dealer which does not 
record income for tax purposes until it is received 
but, because of the net capital rule, must record 
such income and a corresponding unsecured re- 
ceivable as having already been earned on the date 
the net capital computation is made. Underthe rule, 
such unsecured receivables are deducted from net 
worth, but the broker-dealer may add back the 
imputed tax liability applicable to that receivable. 
Rule 15c3-1(c)(2)(i)(C)(2). 


Rule 15c3-1(c)(2)(iv). 

4He also applied the same concept to fixed assets 
such as furniture. In addition, from February through 
July, he improperly added to the firm’s net worth an 
assumed tax benefit on haircuts taken on securities 
which did not have unrealized gains. 

‘SAs Listrom correctly points out, reserve accounts 
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for uncollectible items could have been set up onthe 
firm’s books, and would have produced a tax benefit 
from the related expense. But the firm had no such 
accounts during the relevant period. 


See e.g., Frank DeFelice, Ph.D. & Associates Inc., 
Securities Exchange Act Release No. 16206 
(September 14, 1979), 18 SEC Docket 394, 396. 


'7Securities Exchange Act Release No. 8024, pp. 1-2 
(January 18, 1967). In Guy D. Marianette, 11 S.E.C. 
967, 970-971 (1942), we stated: 


“Customers do not open accounts with a broker 
relying on suit, judgment and execution to collect 
their claims—they are opened in the belief that a 
customer can, on reasonable demand, liquidate his 
cash or securities position.” 


See also John W. Yeaman, Inc., 42 S.E.C. 500, 503 
(1965). 
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Rule 15c3-3 under the Securities Exchange Act was 
adopted as part of a comprehensive program to 
provide greater financial protection for the 
customers of brokers and dealers. In specified 
circumstances, it requires a broker-dealer to setup a 
“Special Reserve Bank Account for the Exclusive 
Benefit of Customers” to safeguard customers’ 
funds and the cash realized through the utilization of 
customers’ securities from the hazards of the 
broker-dealer’s business. A broker-dealer subject to 
the rule is, with certain exceptions not relevant here, 
required to compute, as of the last business day of 
each week, the amounts he owes customers (“credit 
balances”) and the amounts customers owe him 
(‘debit balances”). If the computation shows a net 
credit balance, the broker-dealer must make a 
deposit in the Special Reserve Account which, when 
added to the existing balance, will equal that credit 
balance. 


At issue here is the proper treatment of “free 
shipments” of securities for purposes of computing 
the required reserve balance. Typically, a broker- 
dealer selling a customer's securities will deliver 
them to its bank together with a draft payable to the 
bank drawn on the buyer. The bank will proceed to 
collect the money due from the buyer through a 
correspondent bank. Shipments with drafts 
attached are secured since the bank will not deliver 
the securities unless payment is made. On the other 
hand, a free shipment of securities is one that is 
mailed by one broker-dealer to another without 
requiring the buyer to pay for the securities before 
receiving them. In such a case, the seller has only an 
unsecured receivable. 





18Rule 15c3-3a. A fail to deliver arises when a broker- 
dealer sells a customer’s securities to another 
broker-dealer and fails to make delivery of those 
securities on the settlement date. 


Section 22(e) of the Investment Company Act. 


20Schedule G of Article XVIII of the NASD’s By-Laws 
sets forth members’ reporting requirements for over 
the counter transactions in securities listed on an 
exchange. Except for certain transactions not 
relevant here, a member is obligated to report to 
NASDAQ within one and one-half minutes after 
execution each purchase and sale of a listed security 
executed during the trading hours of the 
consolidated tape. Transactions executed after 
trading hours must be reported weekly. NASD 
Manual para 1681, pp. 1155, 1157. 
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Item 12 of the formula for computing the balance 
that a broker must maintain in its Special Reserve 
Account permits the deduction of an amount 
representing customers’ securities failed to deliver 
not older than 30 calendar days.'!® However, a broker 
may not include free shipments of securities in the 
deduction permitted by Item 12. The purpose of the 
special account is to assure an adequate reserve of 
funds to meet a broker's obligations to customers. 
Thus it would be wholly inappropriate to permit a 
broker's unsecured receivables to be deducted from 
the required balance. 


Listrom’s computations included free shipments as 
part of Item 12. But almost all of those free 
shipments were mutual fund shares or related stock 
powers that were forwarded to the fund's agent for 
the purpose of redeeming shares. These were not 
ordinary free shipments, since the fund, through its 
redemption agent, is required by statute to make 
payment for properly tendered shares within seven 
days.'? Thus, such shipments may appropriately be 
deducted as fails to deliver under Item 12. They were 
sent to the authorized redemption agent, and their 
receipt was confirmed. 


Since the alleged deficiencies in the firm’s Special 
Reserve Account were attributable to the NASD’s 
improper treatment of applicants’ free shipments of 
mutual fund shares and related stock powers, the 
NASD’s findings of deficiencies must be set aside. 
However, applicants did include small free 
shipments of other securities in the firm’s Item 12 
deductions. While this made at least some of 
applicants’ weekly computations inaccurate, the 
errors were insufficient to create any deficiency in 
the firm’s special account. 


We accordingly affirm the NASD’s finding that 
applicants made inaccurate computations of the 
balance required to be maintained in the firm’s 
Special Reserve Account. However, we set aside the 
NASD’s finding that, as a result thereof, there were 
deficiencies in that account. 


IV. 


The NASD found that, during the period from May 5 
through July 15, 1976, applicants failed to report 
four third market transactions to NASDAQ and that, 
in four other instances, the reports were between 2- 
1/2 to 8-1/2 minutes late.2° Applicants do not 
contest the NASD’s findings of violation, and we 
affirm those findings. 
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V. 


Applicants contend that the sanctions imposed by 
the NASD are unwarranted. They assert that the net 
capital and customer protection rules are complex 
and do not explicitly deal with the matters at issue 
here. They also point out that they changed their 
methods of computation to conform with the NASD’s 
interpretations even before the NASD issued its 
complaint. 


We note that the NASD expressly found that, despite 
the inaccuracy of applicants’ net capital 
computations, the firm’s net capital was never 
deficient, nor did its aggregate indebtedness ever 
exceed the prescribed limit. Moreover, we have set 
aside the NASD’s finding that there were 
deficiencies in the firm’s Special Reserve Account. 


Under all of the circumstances, including 
applicants’ previously unblemished records, we 
think that the assessment of a fine against 
applicants is excessive, and that the imposition of 
censure will adequately serve the public interest. 


An appropriate order will issue. 

By the Commission (Commissioners LOOMIS, 
EVANS and POLLACK); Chairman WILLIAMS and 
Commissioner FRIEDMAN not participating. 


George A. Fitzsimmons 
Secretary 
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Release No. 16750/April 16, 1980 


Admin. Proc. File No. 3-5520 

In the Matter of the Application of 

LOWELL H. LISTROM COMPANY, INC. 

101 West 11th Street 

Kansas City, Missouri 

and 

LOWELL H. LISTROM 

FOR REVIEW OF DISCIPLINARY ACTION TAKEN BY 
THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 
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ORDER MODIFYING DISCIPLINARY ACTION TAKEN 
BY REGISTERED SECURITIES ASSOCIATION 


On the basis of the Commission's opinion issued this 
day, it is 


ORDERED that the $500 fine assessed by the 
National Association of Securities Dealers, Inc. 
against Lowell H. Listrom Company, Inc. and Lowell 
H. Listrom be, and it hereby is, set aside; and it is 
further 


ORDERED that the Association’s imposition of 
censure on applicants, and its assessment of costs, 
be, and they hereby are, affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16751/April 16, 1980 


Admin. Proc. File No. 3-5731 
In the Matter of the Application of 


LEONARD L. GOOCH 
3911 Stevens Creek Boulevard 
Santa Clara, California 


FOR REVIEW OF DISCIPLINARY ACTION TAKEN BY 
THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 


Failure to Inform Employer of Private Securities 
Transactions 


Failure to Register as a Broker-Dealer 


Where branch manager and registered principal of 
member firm of registered securities association 
engaged in private securities transactions without 
prior written notification to the member and, in 
effecting such transactions, improperly engaged in 
business as an unregistered broker-dealer, held, 
association’s findings of violation and sanctions 
imposed sustained. 


APPEARANCES: 
Marc A. White, for Leonard L. Gooch. 


Andrew McR. Barnes and Mary S. Head, for the 
National Association of Securities Dealers, Inc. 


“| 


Leonard L. Gooch, formerly a registered principal of 
Gardiner, Godfrey & Kahan, Inc., a member firm of 
the Nationa! Association of Securities Dealers, Inc. 
(“NASD”),! appeals from NASD disciplinary action. 
The NASD found that Gooch engaged in private 
securities transactions without giving his firm proper 
notification and, in effecting such transactions, 
improperly engaged in business as an unregistered 
broker-dealer. It censured Gooch, fined him $1,000, 
and suspended him for one year from association 
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with any NASD member as a principal, with the 
proviso that he must requalify by examination before 
re-entering the securities industry in that capacity.” 
Our findings are based on an independent review of 
the record. 


Gooch was manager of the firm’s Santa Clara, 
California branch office. In May 1977, he purchased 
11 bonds of Westminster Foundation, Inc. from 
Rovinsky & Co., Inc., an Arizona broker-dealer, and 
resold them to four customers. Since Rovinsky 
would not sell the bonds to him personally, Gooch 
purchased them through the firm. However, sales 
confirmations were sent to Gooch at the branch 
office. 


Gooch paid Rovinsky for the bonds with personal 
checks drawn on the account of “L. L. Gooch and 
Associates.” He confirmed sales to customers by 
sending them copies of the confirmations he 
received from Rovinsky, adding markups to the 
prices that Rovinsky had charged. Customers paid 
for the bonds with checks made payable to L. L. 
Gooch and Associates. 


It is clear, as the NASD found, that Gooch engaged in 
private securities transactions without giving his 
firm prior written notification as required.* Moreover, 


in effecting those transactions, he improperly 
engaged in business as an unregistered broker- 
dealer. Gooch admitted the NASD’s charges at the 
hearing before the NASD’s District Committee, and 





‘During the period of Gooch’s association, the firm 
was known as Gardiner, Godfrey, Gooch & Kahan, 
Inc. 


The NASD also assessed costs. 


3The NASD Board of Governors’ interpretation with 
respect to private securities transactions (NASD 
Manual para 2177, p. 2109-3) provides in relevant 
part as follows: 


“It shall be deemed conduct inconsistent with just 
and equitable principles of trade for any person 
associated with a member to engage in a private 
securities transaction outside the regular course or 
scope of his association or employment with a 
member, for himself, or with or for any other person 
without prior written notification to the member.” 
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he does not contest the Association’s findings of 
violation here.* We affirm those findings. 


Gooch argues that the sanctions imposed by the 
NASD are excessive. Initially he complains that the 
NASD’s Board of Governors was unduly influenced 
by the “inflammatory language” used by the District 
Committee and the severe penalties it imposed, both 
in this case and in another proceeding which the 
Committee decided against Gooch on the same day. 


These contentions are wholly lacking in merit. We 
find no unfairness in the District Committee’s 
findings.° Moreover, the record fails to show that 
those findings “unduly influenced” the Board of 
Governors. On the contrary, the Board, finding 
substantial mitigative factors in Gooch’s favor, 
reduced the Committee's bar of Gooch as a principal 
to a one-year suspension, and the Committee’s 
$10,000 fine to a fine of $1,000.® Finally, we note that 
the District Committee’s decision has been 
accorded de novo review by this Commission, as well 
as by the Board.’ 


Gooch also points to the various mitigative factors 
cited by the Board in reducing his sanctions, 
including its findings that he acted in good faith, that 
his violations resulted from the misconceptions of 
Gooch and his fellow principals concerning the sale 
of bonds, and that Gooch “had no intent to defraud 
his partners or public customers.” He argues that, in 
light of the Board’s findings, the sanctions it 
imposed are excessive, since such penalties are only 





“Gooch testified that he “didn’t know anything about 
bonds,” and that he “was dumb and stupid” about 
the transactions at issue. 


‘The District Committee, in effect, imposed one set 
of sanctions for the misconduct it found against 
Gooch in both proceedings. It censured Gooch, fined 
him $10,000, and barred him from association with 
any NASD member as a principal. 


61n the second NASD proceeding against Gooch, the 
Board reduced the sanctions imposed by the District 
Committee to censure and a fine of $3,750. Gooch 
did not appeal from the NASD’s action in that case. 


7See R. H. Johnson & Co. v. S.E.C., 198 F.2d 690, 695 
(C.A. 2, 1952), cert. denied, 344 U.S. 855, Shultz v. 
S.E.C., f.2d, (C.A. 7, January 7, 1980). 
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appropriate in cases involving deliberate 
misconduct or injury to the public. 


We cannot agree. While the Board of Governors did 
take into account the factors which Gooch cites, it 
also pointed out that his misconduct displayed “an 
ignorance of the fundamental concepts of the 
securities laws,” and that it was necessary to 
impress upon Gooch “the importance of fully 
understanding applicable securities regulations and 
complying with them.” We further note that, in the 
other disciplinary proceeding to which Gooch refers, 
the NASD found that, as branch manager for another 
firm, Gooch shared responsibility for the unlawful 
sale of unregistered securities, and failed to disclose 
to his then employer the extra compensation that he 
received for those sales from an affiliate of the 
issuer. 


We think that Gooch’s professed ignorance of 
applicable requirements does not excuse his serious 
failure to comply with the high standards which are 
required of those in the securities business. Even if 
Gooch did not know that his conduct was improper, it 
is clear that he should have known. An individual, 
such as Gooch, who occupies a position of 
responsibility in a securities firm must be aware of 
established principles of securities law and practice, 
such as the requirements that a firm be given prior 
written notification of participation in private 
securities transactions, and that an individual not 
engage in transactions such as those that occurred 
here without being registered as a broker-dealer. 
Accordingly, in light of all the circumstances of this 
case, we conclude that the sanctions imposed by the 
NASD are neither excessive nor oppressive. 


An appropriate order will issue. 

By the Commission (Commissioners LOOMIS, 
EVANS and POLLACK); Chairman WILLIAMS and 
Commissioner FRIEDMAN not participating. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16751/April 16, 1980 


Admin. Proc. File No. 3-5731 
In the Matter of the Application of 


LEONARD L. GOOCH 
3911 Stevens Creek Boulevard 
Santa Clara, California 


FOR REVIEW OF DISCIPLINARY ACTION TAKEN BY 
THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER AFFIRMING DISCIPLINARY ACTION TAKEN 
BY REGISTERED SECURITIES ASSOCIATION 


On the basis of the Commission's opinion issued this 
day, it is 


ORDERED that the disciplinary action taken by the 
National Association of Securities Dealers, Inc. 
against Leonard L. Gooch, and the Association's 
assessment of costs, be, and they hereby are, 
affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16752/April 17, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6207/April 17, 1980 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16753/April 17, 1980 


Admin. Proc. File No. 3-5208 
In the Matter of 


ROBERT BERKSON 
50 Georgian Court 
East Hills, New York 


OPINION OF THE COMMISSION 
BROKER-DEALER PROCEEDINGS 
Grounds for Remedial Action 
Criminal Convictions 


Where secretary of registered broker-dealer had 
been convicted twice, once for securities-related 
crimes and once for filing a fraudulent income tax 
return, held, in public interest to sustain the 
administrative law judge’s imposition of a qualified 
bar from association with a broker-dealer. 


APPEARANCES: 


Jacob W. Heller, Richard F. Horowitz, Howard L. 
Mann and Benjamin Geizhals, of Heller, Horowitz 
and Feit, for respondents. 


William D. Moran, Donald N. Malawsky, Douglas P. 
Jacobs, Andrew E. Goldstein and Connie B. Smith, 
for the Commission's Division of Enforcement. 


In this case, the administrative law judge found that 
Robert Berkson, who was secretary and a 
stockholder of the brokerage firm of Packer, Wilbur 
& Co., Inc. (“registrant”),! had been convicted twice, 
once for securities-related crimes and once for filing 
a false federal income tax return. The law judge 
concluded that Berkson should be barred from 
association with any broker-dealer with the proviso 
that, after 18 months, he could become so 
associated in a non-proprietary and non-supervisory 
Capacity, upon an appropriate showing of adequate 





‘In June 1971, a trustee was appointed to liquidate 
registrant under the Securities Investor Protection 
Act. S.E.C. v. Packer, Wilbur & Co., Inc., et al., 71 Civil 
Action File No. 1385 (S.D.N.Y.). 
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supervision. Berkson appeals from certain aspects 
of the law judge’s decision, and our staff appeals 
from the portion of that decision relating to the 
sanction imposed on Berkson. 


Berkson admits the criminal convictions found by 
the administrative law judge. The pertinent facts 
with respect to them are as follows. 


In 1976, Berkson was convicted by a jury of 
violations of antifraud provisions of the securities 
laws, mail fraud, transporting forged securities, and 
conspiracy to commit those offenses.? The 
indictment charges, among other things, that during 
1970 and 1971 Berkson participated in a fraudulent 
scheme in which he instructed registrant’s cashier 
to forge the signatures of registrant's customers on 
stock transfer powers, sold and pledged customers’ 
securities without their consent, used the proceeds 
for the benefit of registrant and himself, and falsely 
informed customers that registrant was holding their 
securities.* 


In 1976, Berkson was also convicted, on his plea of 
guilty, of filing a false federal income tax return.’ The 


indictment alleged that, in order to obtain a 
deduction on his 1969 return, Berkson falsely stated 
that he made certain charitable contributions during 
that year when, in fact, they were made in 1970.° 


Berkson argues that his securities conviction did not 
entail any finding that he played an active role in the 
fraudulent scheme. He claims that the court 
instructed the jury that it could find him guilty 
merely for closing his eyes to the fraud. Thus he 
asserts that, since the jury returned a general 
verdict, no further degree of culpability can be 
ascribed to him. 


We consider Berkson’s reading of the judge’s charge 
to the jury unduly restrictive. Berkson seizes on the 
judge’s statement at one point in his lengthy charge 
that, “[i]Jn determining whether a defendant acted 
knowingly,” the jury could consider “whether the 
defendant deliberately closed his eyes in order to 
deliberately avoid knowing what otherwise would 
have been obvious to him.” Our reading of the entire 
charge leads us to conclude that, taken as a whole, it 
required knowing participation in the fraud 
practiced on registrant’s customers.® But even 





2U.S. v. Berkson, et al., 75 Crim. 608 (S.D.N.Y.), aff'd 
without opinion, 551 F.2d 302 (C.A. 2, 1976), cert. 
denied, 432 U.S. 906. 


3Berkson admitted at the hearings before the 
administrative law judge that he was guilty of the 
charges against him. 


4U.S. v. Berkson, 76 Crim. 499 (S.D.N.Y.). 


‘The administrative law judge found Berkson 
responsible for certain net capital violations by 
registrant. However, we are unable to conclude that 
the record warrants findings against Berkson in that 
regard. 


°We set forth below relevant portions of the judge’s 
charge to the jury. 


“In determining whether a defendant acted 
knowingly, you may consider whether the defendant 
deliberately closed his eyes in order to deliberately 
avoid knowing what otherwise would have been 
obvious to him. All [the] crimes charged in [the] 
indictment require specific intent. . . .To establish 
specific intent, the Government must prove that the 
defendant knowingly did an act which the law 
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forbids, and he purposely intended to violate the 
law.... 


“To determine whether a defendant was a member 
of the conspiracy, you ask yourself whether a 
particular defendant acted willfully and with 
knowledge that his acts were an integral part of the 
alleged unlawful enterprise, and helped to carry it 
forward as an associate in it with a desire to see it 
succeed. You must find that the defendant knew 
what the unlawful purpose was and had a stake or 
personal interest in it... .In short, a person becomes 
a member of the conspiracy by associating himself, 
even though informally, with the common plan or 
scheme, knowing the central aim or purpose, and 
intending to aid in bringing about the success of 
such plan or scheme... . 


“(Under the mail fraud statute], [t]he Government 
must prove that the defendant participated in [a 
scheme to defraud], and that. . .representations 
were made by him or his agents knowing [that] they 
were false and with intent to defraud... . 


“{To establish antifraud violations, the Government 
must prove] that a person. . .engaged in a scheme to 
defraud or obtain money and property by means of 
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assuming that the jury found that Berkson did no 
more than “deliberately” close his eyes to the fraud, 
he is no less culpable.’ 


IV. 


Berkson argues that no sanction should be imposed 
on him. Our staff, on the other hand, insists that 
nothing less than an unqualified bar will suffice. 
After a careful consideration of all the relevant 
factors, we conclude that imposition of the qualified 





Footnote 6 continued 


untrue statements of material facts. . . [and] [t]hat 
the person did so willfully and knowingly and 
unlawfully. ... 


‘(To establish the offense of transporting forged 
securities], the Government does have to prove. . . 
that the defendant knew that the stock transfer 
power was forged, and that he acted with an unlawful 
or fraudulent intent, that is to say, with a bad motive 
... .Knowledge and intent may be inferred from all 
the surrounding circumstances.” 


7See U.S. v. Benjamin, 328 F.2d 854, 862-63 (C.A. 2, 
1964), cert. denied, 377 U.S. 953. See also Kamen & 
Company, 43 S.E.C. 97, 108 (1966). 


Berkson argues that the law judge improperly 
invoked the doctrine of collateral estoppel against 
him with respect to separate charges in these 
proceedings that he violated antifraud provisions in 
connection with the activities that led to his criminal 
conviction. But neither we nor the law judge have 
found any violations based on those charges. 


8Under the circumstances, Berkson’s further claim 
that he has now been cured of his psychological 
problems is of no consequence. 


We have fully considered the contentions of 
Berkson and our staff. Their exceptions to the initial 
decision are overruled or sustained to the extent that 
they are inconsistent or in accord with the views 
expressed in this opinion. 


Berkson has requested that the decision in these 
proceedings be deferred pending the determination 
of other administrative proceedings which this 
Commission has brought against him. We see no 
basis for granting that request, and it is accordingly 
denied. 
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bar imposed by the administrative law judge will 
satisfy the requirements of the public interest. 


Berkson asserts that registrant's president was “the 
real culprit” in the firm’s fraudulent scheme. He 
claims that he was unable to challenge the 
president's actions because, as shown by the 
testimony of a psychologist, he was suffering from a 
personality disorder that made him assume a 
subservient position when dealing with an “authority 
figure.” However, the record does not establish the 
validity of respondent's contention. Registrant's 
president was acquitted of the same charges on 
which Berkson was convicted. And the psychologist 
did not treat Berkson until some two years after the 
misconduct in question occurred. Finally, the law 
judge, who heard the witnesses and observed their 
demeanor, concluded that Berkson’s alleged 
psychological problems were “no more than a 
smokescreen. . .to detract from the egregious nature 
of his violations.” We find no basis for disagreeing 
with the law judge’s conclusion.® 


Berkson further asserts, among other things, that he 
merely received a suspended sentence and a fine for 
his conviction of securities fraud, and that, despite 
that conviction, he enjoys an excellent reputation in 
the securities business. As we have seen, the 
misconduct resulting in Berkson’s conviction could 
hardly be more serious. Even assuming that Berkson 
did no more than “deliberately” close his eyes to 
fraudulent conduct, we see no basis for reducing his 
sanction. However, in view of the fact that all of the 
misconduct that led to Berkson’s convictions 
occurred nearly 10 years ago, we do not deem it 
necessary to impose the unqualified bar sought by 
our staff. 


An appropriate order will issue.® 


By the Commission (Chairman WILLIAMS and 
Commissioners LOOMIS and EVANS); 
Commissioners POLLACK and FRIEDMAN not 
participating. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16753/April 17, 1980 


Admin. Proc. File No. 3-5208 
In the Matter of 


ROBERT BERKSON 
50 Georgian Court 
East Hills, New York 


ORDER IMPOSING REMEDIAL SANCTION 


On the basis of the Commisison’s opinion issued this 
day, it is 


ORDERED that Robert Berkson be, and he hereby is, 
barred from association with any broker or dealer 
with the proviso that, after 18 months, he may 
become so associated in a non-proprietary and non- 
supervisory capacity, upon an appropriate showing 
to the Commission of adequate supervision. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16754/April 17, 1980 


In the Matter of 


THE OPTIONS CLEARING CORPORATION (“OCC”) 
5950 Sears Tower 

233 South Wacker Drive 

Chicago, Illinois 60606 


(SR-OCC-80-1) 
ORDER APPROVING PROPOSED RULE CHANGE 


On January 3, 1980, OCC filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act”) and Rule 19b-4 thereunder, copies of a 
proposed rule change deleting obsolete provisions 
from OCC rules that deal with the assignment and 
allocation of exercise notices and adding a provision 
that exempts from the assignment of exercise 
notices short positions for which closing 
transactions have been executed. 
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Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-16512, 
January 17, 1980) and by publication in the Federal 
Register (45 FR 5869, January 24, 1980). No written 
comments were received by the Commission. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to clearing agencies and, in particular, 
the requirements of Section 17A and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above mentioned rule 
change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21523/April 11, 1980 


In the Matter of 


NEW ENGLAND ELECTRIC SYSTEM 
YANKEE ATOMIC ELECTRIC COMPANY 
20 Turnpike Road 

Westborough, Massachusetts 01581 


(70-6430) 


NOTICE OF PROPOSED ISSUE AND SALE OF 
COMMON STOCK PURSUANT TO EMPLOYEE'S 
SHARE OWNERSHIP PLAN AND REQUEST FOR 
EXEMPTION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that New England 
Electric System, (“NEES”), a registered holding 
company, and Yankee Atomic Electric Company, 
(“Yankee Atomic”), an electric utility subsidiary 
company of NEES and Northeast Utilities, a 
registered holding company, have filed an 
application-declaration with this Commission 
pursuant to the Public Utility Holding Company Act 
of 1935 (“Act”), designating Sections 6(a) and 7 of 
the Act and Rule 50 promulgated thereunder as 
applicable to the proposed transaction. All 
interested persons are referred to the application- 
declaration, which is summarized below, for a 
complete statement of the proposed transaction. 


Yankee Atomic proposes to establish the Yankee 
Atomic Electric Company Thirft Plan (“Plan”). The 
purpose of the Plan is to encourage employee thrift 
through a regular savings plan. Pursuant to the Plan, 
NEES proposes to issue and sell through December 
31, 1984, a maximum of 100,000 shares of its 
authorized but unissued common shares, $1 par 
value. Under the Plan, employee contributions will 
be supplemented by employer contributions. The 
proceeds from the sale of common shares will be 
added to the general funds of NEES and be used for 
any of the following purposes: (1) investment in 
subsidiaries (excluding Yankee Atomic) through 
loans to these subsidiaries, purchases of additional 
shares of their capital stocks, or capital 
contributions; (2) payment of indebtedness of NEES; 
or (3) corporate purposes of NEES. 
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Each employee of Yankee Atomic who is not 
included in a unit of employees covered by a 
collective bargaining agreement and who has 
completed one year of service-as of the Plan’s 
effective date, is eligible to join the Plan during an 
initial enrollment period, or on the first day of any 
month thereafter. (Directors are not employees 
merely by virtue of that office.) Each employee who 
has not completed one year of service but is 
otherwise eligible may, after completion of one year 
of service, join on the first day of any month. 


Participants may contribute from 1% to 11%, in 
whole percentages, of their compensation to the 
Plan. Each participant's contribution up to 3% will be 
a Basic Contribution. Each participant’s contribution 
in excess of 3% will be a Supplemental Contribution. 
Participants may change the percentage of their 
contributions on the first day of any month. 


Yankee Atomic shall contribute monthly on behalf of 
each participant an amount equal to 100% of the 
participant’s Basic Contribution. There will be no 
matching of a participant’s Supplemental 
Contribution by Yankee Atomic. 


All contributions shall be invested in a Trust Fund 
administered pursuant to a Trust Agreement 
containing such provisions as the Board of Directors 
of Yankee Atomic deems appropriate. The identity of 
the Trustee for the Plan shall be supplied by 
amendment. The Trust Fund shall consist of the 
following three separate Investment Funds: (a) the 
Fixed Income Fund, which will consist of fixed 
income investments and earn a guaranteed 
minimum rate of return; (b) the Equities Fund, 
consisting primarily of stocks (or bonds or other 
securities convertible into stocks) and similar types 
of equity investments which will be purchased onthe 
open market and (c) the NEES Share Fund, 
consisting of NEES common shares purchased from 
NEES and on the open market. 


Upon enrollment, participants may elect to invest 
their contributions in one or more of the Funds in 
multiples of 25%. The Participant Account shall be 
100% vested upon contribution. The Employer 
Account shall be 25% vested after two years of 
vesting service, 50% vested after three years of 
vesting service, 75% vested after four years of 
vesting service and 100% vested after five years of 
vesting service. Notwithstanding the foregoing, the 
Employer Account shall be 100% vested upon 
retirement, death, collection of benefits under long- 
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term disability, or termination by Yankee Atomic 
without cause. 


Participants may withdraw all (but not less than all) 
of their Supplemental Contributions and all (but not 
less than all) accumulated earnings thereon. After 
withdrawal of Supplemental Contributions and 
earnings thereon, participants may withdraw all (but 
not less than all) of their Basic Contributions and all 
(but not less than all) accumulated earnings 
thereon. In the case of retirement, participants may 
elect one of several methods of distribution. 


At the discretion of the Trust Committee, the 
responsibility for the investment management of the 
Plan assets held in each fund may be divided among 
one or more investment managers or investment 
vehicles. The Thrift Plan Committee shall be the 
named fiduciary which shall have authority to 
control and manage the operation ‘and 
administration of the Plan. 


No amendment of the Plan may be made which will 
(1) deprive any participant or beneficiary of any part 
of an account existing on the date of such 
amendment; (2) result in the reversion to Yankee 
Atomic of any part of the funds contrary to the 
provisions of the Plan; or (3) increase the duties or 
liabilities of the Trustee without its written consent. 
Yankee Atomic may terminate the Plan at any time. 
The Plan has no definite termination date. The Thrift 
Committee shall seek a determination from the 
Internal Revenue Service that the Plan is qualified 
under the Internal Revenue Code of 1954, as 
amended. If the Thirft Committee does not receive 
such a ruling by the time Yankee Atomic files its tax 
return for 1980, the Plan will be termianted as of that 
time. 


NEES requests an exemption from the competitive 
bidding requirements of Rule 50 for such issuance 
and sale pursuant to Rule 50(a)(5). 


The fees and expenses to be incurred in connection 
with the proposed transaction will be supplied by 
amendment. It is stated that no state commission or 
federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 7, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application-declaration which he desires to 
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controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants 
at the above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
filed or as it may be amended, may be granted and 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21524/April 11, 1980 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
Four Gateway Center 
Pittsburgh, Pennsylvania 15222 


(70-6438) 


NOTICE OF PROPOSAL BY HOLDING COMPANY TO 
ACT AS SURETY ON BOND OF PUBLIC UTILITY 
SUBSIDIARY COMPANY 


NOTICE IS HEREBY GIVEN that Consolidated 
Natural Gas Company (“Consolidated”), a registered 
holding company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Section 
12(b) of the Act and Rule 45 promulgated 
thereunder as applicable to the proposed 
transaction. All interested persons are referred to 
the declaration, which is summarized below, for a 
complete statement of the proposed transaction. 


On January 2, 1980, Hope Natural Gas Company, a 
division of Consolidated Gas Supply Corporation 
(“Supply Corporation”), a wholly-owned subsidiary 
of Consolidated and a public utility operating within 
the State of West Virginia, filed revisions in its tariff 
calling for increased rates and charges amounting to 
approximately $10,475,340 per year for providing 
natural gas service to its customers in the State of 
West Virginia. Such increased rates were to have 
become effective for gas furnished on and after 
February 1, 1980; however, pursuant to the Public 
Service Law of West Virginia, the Public Service 
Commission of that state suspended the 
effectiveness of said rates (as revised) until May 31, 
1980. Under the Public Service Law, the Public 
Service Commission has required Supply 
Corporation to file a bond in the amount of 
$10,500,000, with satisfactory surety, for the due 
and proper payment of any refunds. Consolidated 
proposes, without fee or other consideration, to act 
as surety on the bond of Supply Corporation to save 
the cost of securing an outside corporate surety. 


The fees and expenses incurred by Supply 
Corporation in connection with the proposed 
transaction are estimated not to exceed $2,500. The 
declaration states that no state commission and no 


e federal commission, other than the West Virginia 
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Public Service Commission and this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 8, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the 
request. At any time after said date, the declaration, 
as filed or as it may be amended, may be permitted 
to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued inthis matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21525/April 11, 1980 


In the Matter of 


MIDDLE SOUTH SERVICES, INC. 
MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 

New Orleans, Louisiana 70112 


(70-6433) 


NOTICE OF PROPOSED SALE AND LEASEBACK BY 
SERVICE COMPANY OF REAL PROPERTY AND 
GUARANTEE OF SERVICE COMPANY’S LEASE 
OBLIGATIONS BY PARENT 


NOTICE IS HEREBY GIVEN that Middle South 
Utilities, Inc., (‘Middle South”), a registered holding 
company, and its subsidiary service company, 
Middle South Services, Inc. (“Services”), have filed a 
declaration pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”) designating Section 
12(b) of the Act and Rule 45 promulgated 
thereunder as applicable to the following proposed 
transaction. All interested persons are referred to 
the declaration which is summarized below, for a 
complete statement of the proposed transaction. 


Services intends to enter into a sale-leaseback 
transaction with a limited partnership (“Lessor”) to 
be formed by Integrated Resources, Inc., pursuant to 
which Services will sell to and concurrently lease 
back from the Lessor under a long-term net lease 
(“Lease”) a parcel of real property situated in Pine 
Bluff, Arkansas, and all improvements thereon, 
together constituting Services’ System Operations 
Center (“Operations Center’). Neither Integrated 
Resources, Inc. (or any corporation or person 
affiliated with it) nor the Lessor (or any corporation or 
person which will be affiliated with it) is or will be 
affiliated with Services or any of its affiliated 
companies. In order to effectuate these 
transactions, Middle South proposes to guarantee 
the performance by Services of its Lease obligations 
without recourse to Services first being required. 


The Operations Center, which house facilities 
providing economic dispatch and power system 
security for the Middle South System, is located at 
5201 W. Barraque Street, Pine Bluff, Arkansas, and 
consists of two buildings having an aggregate of 
26,800 square feet situated on 2.56 acres of land. 
The original cost to Services of the Operations 
Center, including the land, was $1,594,859 and the 
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current book value is $1,491,924. As soon as 
practicable after the receipt of the Commission's 
order in this proceeding (“Closing Date”), Services 
will sell and convey the Operations Center to the 
Lessor for an amount equal to the fair market value 
thereof, estimated at approximately $2,000,000, 
and certain capitalized transactional costs, fees and 
expenses (“Rental Base”). It is expected that the 
Lessor will purchase the Operations Center initially 
with funds to be borrowed by the Lessor on an 
interim basis from a bank or other institutional 
lender (“Interim Loan”). The Interim Loan will bear 
interest at the prime commercial loan rate of 
Citibank, N.A., in effect as of the Closing Date and 
will mature on or about October 15, 1980. At 
maturity, the Interim Loan will be repaid from the 
proceeds of a permanent mortgage loan 
(“Permanent Loan”) to be made to the Lessor by 
American United Life Insurance Company of 
Indianapolis. The Permanent Loan will bear interest 
at the rate of 13.75% per annum and will mature on 
or about October 15, 2005. The Interim Loan andthe 
Permanent Loan will be secured by a mortgage on 
the Operations Center and by an assignment of the 
Lease and the Guaranty. 


Concurrently with the purchase by the Lessor of the 
Operations Center, the Lessor will lease the 
Operations Center to Services. The Lease will have a 
basic term (“Basic Term”) of 25 years, commencing 
on or about October 15, 1980, and an interim term 
(“Interim Term”), for the period from the Closing 
Date to the commencement of the Basic Term. At 
the end of the Basic Term, Services will have the 
option to purchase the Operations Center at the then 
fair market value of the Operations Center, as 
encumbered by the Lease, and will also have the 
right to renew the Lease for up to five successive five- 
year renewal terms (“Renewal Term(s)”). The Lease 
will be noncancellable except in the event of total 
loss, destruction, condemnation or confiscation of 
the Operations Center to the extent that it cannot be 
economically repaired or replaced. 


The Lease will be a net lease in all respects, 
conferring responsibility for maintenance, 
insurance, certain taxes and other expenses upon 
Services. Services will be obligated to maintain the 
Operations Center in good condition, normal wear 
and tear expected. Inthe event that Services desires, 
from time to time, improvements costing at least 
$250,000 to be constructed at the Operations Center 
during the Basic Term or any Renewal Term, the 
Lessor will be obligated at the request of Services to 
make a reasonable effort to arrange for the 
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construction and the financing of such additional 
improvements and the leasing thereof to Services on 
a Satisfactory basis, having regard to the then 
existing economic, financial and money market 
conditions. 


Lease payments by Services over the term of the 
Lease will be as follows: (1) during the Interim Term, 
in an amount equal to the specified rate of interest 
on the Interim Loan as applied to the Rental Base; (2) 
during the Basic Term, in annual amounts equal to 
the following percentages of the Rental Base: years 
1-5, 9.16%; years 6-10, 13.82%; years 11-15, 
14.70%; and years 16-25, 18.49%; and (3) during 
any Renewal Term, in an annual amount equal to 
9.6% of the Rental Base. It is Services’ 
understanding that the Lease rates during the Basic 
Term are equivalent to the level annual rental 
constant of 12.37% or to an effective annual interest 
rate of 11.7% per annum. Services intends to charge 
the payments under the Lease to operating expense. 
The Lease payments are such that Services will not 
acquire any equity in the Operations Center and 
consequently the Lease will be accounted for by 
Services as a lease. 


It is stated that no federal or state commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. The fees or expenses to be 
incurred in connection with the proposed 
transaction will be filed by amendment. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 5, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarants at the above-stated address, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with 
the request. At any time after said date, the 
declaration, as filed or as it may be amended, may be 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such further action as 
it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
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will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21526/April 17, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6207/April 17, 1980 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21527/April 17, 1980 


In the Matter of 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
212 E. 6th Street 
Tulsa, Oklahoma 74119 


(70-6446) 


NOTICE OF PROPOSAL TO ISSUE AND SELL NON- 
NEGOTIABLE NOTES TO BANKS 


NOTICE IS HEREBY GIVEN that Public Service 
Company of Oklahoma (“PSO”), an electric utility 
subsidiary company of Central and South West 
Corporation, (“CSW”), a registered holding 
company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
6(a) and 7 of the Act as applicable to the proposed 
transaction. All interested persons are referred to 
the declaration, which is summarized below, for a 
complete statement of the proposed transaction. 


PSO proposes to issue ten year non-negotiable notes 
(“Notes”) in the amount of up to $90,000,000 to up 
to six banks: Chase Manhatten (up to $50,000,000), 
California First Bank (up to $10,000,000), Chemical 
Bank (up to $10,000,000), Irving Trust (up to 
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$8,000,000), American Security Bank, NA (up to 
$7,000,000), and Marine Midland (up to 
$5,000,000). The principal amount of the Notes will 
be payable exactly ten years from the date of 
issuance. The interest rate for the years one through 
three will be equal to the higher of (i) 100% of the 
prime rate of interest as published by the Chase 
Manhatten Bank from time to time or (ii) the interest 
rate on certificates of deposits (resale, 90 days) plus 
1%. Inthe years four through ten the interest rate will 
be equal to the higher of (i) 125% of such prime rate 
or (ii) such secondary certificate of deposit rate plus 
1% multiplied by 125%. The interest rate on the 
Notes will be adjusted whenever the foregoing 


interest rates require a change. Pursuant to a loan: 


agreement, PSO will be obligated to pay either an 
annual fee equal to the amount of outstanding Notes 
multiplied by the prime interest rate multiplied by 
five or to maintain compensating balances with the 
banks equal to five percent of the outstanding Notes. 
Assuming that the prime interest rate is 20% andthe 
amount of the outstanding Notes is $75,000,000, 
this would result in an annual fee of $750,000 or a 
compensating balance requirement of $3,750,000. 
Based on a 20% prime rate this would result in an 
effective interest expense of 21.05%. Interest and 
fees are payable to the banks quarterly. PSO will be 
obligated to pay a commitment fee equal to one-half 
of 1% of the principal amount committed by the 
banks beginning on the 36th day after the 
commitment date, estimated to be approximately 
April 16, 1980. The Notes may be prepaid at any 
time by PSO without penalty. 


PSO is entering into the proposed transaction 
because of its inability to issue sufficient amounts of 
first mortgage bonds because of earning restrictions 
under its first mortgage indenture and because it is 
approaching the $90,000,000 limit on its short-term 
borrowing required by its charter. In addition, PSO 
has sought authorization from the Corporation 
Commission of Oklahoma to issue and sell 
$75,000,000 of its first mortgage bonds (File No. 70- 
6415). By Final Order dated April 3, 1980, said 
authorization was denied. 


The amount of Notes and short-term borrowing PSO 
can issue is a total of 20% of its total capitalization, 
approximately $180,000,000. PSO will not issue ten 
year Notes in excess of 10% of its capitalization, 
$90,000,000. The issuance of the Notes will not 


effect the amount or availability of PSO’s short-term 
borrowing. 


It is stated that the proceeds from the sale of the 
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Notes (exclusive of accrued interest and after 
deducting expenses of issue) will be used by PSO to 
repay in full short-term borrowings incurred or 
expected to be incurred to finance construction 
expenditures, approximately $90,000,000 of which 
are expected to be outstanding as of the date of 
issuance of the Notes. No funds retired thereby have 
been or will be utilized to pay the cost of facilities 
which would not be needed to provide service to 
customers of PSO if it were not part of the CSW 
System. No expenditures will be made by PSO forthe 
construction or acquisition of any facility not so 
needed prior to the time all funds covered by this 
Declaration have been expended. For the purposes 
of the foregoing representation, it is assumed that 
none of the facilities construction or acquisition of 
which would be part of any proposal forming the 
subject of the proceedings in Central and South West 
Corporation, et al. (Admin. Proc. File No. 3-4951) 
would be needed to provide service to customers of 
PSO if it were not part of the CSW System. 


Estimated construction and fuel exploration and 
development expenditures of PSO (inclusive of 
allowance for funds used during construction) total 
$225,000,000 for 1980 and $311,000,000 for 1981. 


The fees and expenses to be incurred in connection 
with this transaction are estimated at $19,000. No 
state commission and no federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 12, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the 
request. At any time after said date, the declaration, 
as fiied or as it may be amended, may be permitted 
to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
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advice as to whether a hearing is ordered will receive 
any notices or orders issued inthis matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21528/April 17, 1980 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 


(70-6421) 


ORDER AUTHORIZING CHARTER AMENDMENT TO 
INCREASE AUTHORIZED COMMON STOCK 


American Electric Power Company, Inc. (“AEP”), a 
registered holding company, has filed with this 
Commission a declaration and an amendment 
thereto pursuant to Sections 6(a), 7 and 12(e) of the 
Public Utility Holding Company Act of 1935 (“Act”) 
and Rules 62 and 65 promulgated thereunder 
concerning the following proposed transaction. 


AEP proposes to amend its Restated Articles of 
Incorporation (“Charter”), as heretofore amended, 
to increase its authorized common stock, par value 
$6.50 per share, from 150,000,000 shares to 
175,000,000 shares. As of December 31, 1979, AEP 
had 121,340,747 common shares outstanding. The 
proposed Charter amendment will be submitted to 
its shareholders at its annual meeting scheduled to 
be held on April 23, 1980. By order dated March 19, 
1980 (HCAR No. 21479), AEP was authorized to 
solicit proxies from its shareholders for use at said 
annual meeting. An affirmative vote of the holders of 
a majority of the outstanding shares of common 
stock issued and entitled to vote at the annual 
meeting is required for adoption of the amendment. 


It is stated that the proposed increase in authorized 
shares is necessary to meet AEP’s requirements for 
new capital and other corporate purposes. The 
current estimated costs of the construction program 
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for the AEP system for 1980 and 1981 is 
approximately $1,900,000,000. It is estimated that 
AEP will have to invest approximately $400,000,000 
in the equity of its subsidiaries during the same 
period, a substantial part of which may ultimately 
have to be obtained by AEP through the issuance and 
sale of additional shares of its common stock. In 
addition, this Commission authorized AEP to acquire 
by tender offer the common stock of Columbus and 
Southern Ohio Electric Company (“‘CSOE”) by order 
dated February 13, 1980 (HCAR No. 21433), onthe 
basis of 1.3 common shares of AEP for each share of 
CSOE. CSOE had outstanding 16,345,951 common 
shares as of December 31, 1979; successful 
consummation of the tender offer would thus 
require the issuance of approximately 21,250,000 
common shares of AEP. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$508,000, including transfer agent fees of 
$330,000, printing expenses of $88,000 and New 
York state fees and taxes of $81,280. No state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21479), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11127/April 11, 1980 


In the Matter of 


DEVONSHIRE STREET FUND, IN“. 
1 Winthrop Square 
Boston, Massachusetts 02110 


(811-999) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE INVESTMENT COMPANY ACT 
OF 1940 FOR AN ORDER DECLARING THAT 
COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that Devonshire Street 
Fund, Inc. (“Applicant”), registered under the 
Investment Company Act of 1940 (“Act”) as an 
open-end, diversified, management investment 
company, filed an application on March 20, 1980, 
pursuant to Section 8(f) of the Act for an order of the 
Commission declaring that Applicant has ceased to 
be an investment company as defined in the Act. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


The application states that Applicant, a 
Massachusetts corporation, registered under the 
Act on October 29, 1960; and on November 1, 1960, 
it filed a registration statement (File No. 2-17264) 
under the Securities Act of 1933 covering 4,000,000 
shares of its capital stock in connection with a 
proposed public offering of its shares. This 
registration statement was declared effective by the 
Commission on February 14, 1961, and Applicant 
commenced a public offering of shares of its capital 
stock on that date. 


On August 16, 1979, at a meeting of shareholders, 
holders of a majority of the issued and outstanding 
shares of capital stock of Applicant approved an 
Agreement and Plan of Reorganization which 
provided that Applicant would transfer substantially 
all of its assets to Investment Trust of Boston (“ITB”) 
in exchange for shares of beneficial interest of ITB. 
The application further states that the transfer of 
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assets became effective on August 20, 1979, and 
that the approximately 824,656 ITB shares received 
by Applicant have been distributed to the accounts 
of Applicant’s shareholders in proportion to their 
ownership of Applicant’s shares. The ITB shares 
distributed to the Applicant’s shareholders are 
subject to stop orders preventing redemption and 
dividend payments until certificates for the 
corresponding Applicant shares are surrendered. As 
of January 29, 1980, all but 69 Applicant 
shareholders had surrendered their certificates. 


As of February 25, 1980, Applicant had assets 
consisting of $13,585.26 in cash, of which it intends 
to deliver $8,815, representing unclaimed dividends 
on portfolio securities, to the Commonwealth of 
Massachusetts as abandoned property and to retain 
the balance to liquidate final liabilities. Applicant 
states that adequate provision has been made for its 
debts and other liabilities that remain outstanding, 
which consist of unclaimed portfolio dividends and 
custodian, transfer agent, printing, auditor and legal 
fees and expenses and other costs associated with 
filing final regulatory reports and winding up its 
business. In addition, Applicant states that it is not a 
party to any pending litigation or administrative 
proceeding, and that it has not within the last 
eighteen months transferred any of its assets to a 
separate trust the beneficiaries of which were or are 
securityholders of Applicant. The application finally 
states that on February 8, 1980, Applicant filed 
Articles of Dissolution with the Commonwealth of 
Massachusetts and, under Massachusetts law, the 
existence of the corporation has ceased except for 
such purposes as are necessary to close its affairs. 
Applicant is not now engaged, and does not propose 
to engage, in any business activities other than those 
necessary for the winding up of its affairs. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company, 


it shall so declare by order, and upon the 
effectiveness of such order the registration of such 
company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 5, 1980, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
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hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit, or in the case of an 
attorney-at-law by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11128/April 11, 1980 


In the Matter of 


INVESTORS MUTUAL, INC. 

INVESTORS STOCK FUND, INC. 
INVESTORS SELECTIVE FUND, INC. 
INVESTORS VARIABLE PAYMENT FUND, INC. 
IDS NEW DIMENSIONS FUND, INC. 

IDS PROGRESSIVE FUND, INC. 

IDS BOND FUND, INC. 

IDS CASH MANAGEMENT FUND, INC. 

IDS TAX-EXEMPT BOND FUND, INC. 

IDS HIGH YIELD TAX-EXEMPT FUND, INC. 
IDS GROWTH FUND, INC. 

1000 Roanoke Building 

Minneapolis, Minnesota 55402 


and 

INVESTORS DIVERSIFIED SERVICES, INC. 
IDS Tower 

Minneapolis, Minnesota 55402 
(812-4403) 
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ORDER AMENDING A PREVIOUS ORDER GRANTING 
EXEMPTION FROM THE PROVISIONS OF SECTION 
22(d) AND RULE 22d-1 THEREUNDER PURSUANT 
TO SECTION 6(c) OF THE ACT AND PERMITTING 
OFFERS OF EXCHANGE PURSUANT TO SECTION 
11(a) OF THE ACT 


Investors Mutual, Inc., Investors Stock Fund, Inc., 
Investors Selective Fund, Inc. (“Selective”), 
Investors Variable Payment Fund, Inc., IDS New 
Dimensions Fund, Inc., IDS Progressive Fund, Inc., 
IDS Bond Fund, Inc. (“Bond”), IDS Cash 
Management Fund, Inc., IDS Tax-Exempt Bond 
Fund, Inc. (“Tax-Exempt”), IDS High Yield Tax- 
Exempt Fund, Inc. (“High Yield”) and IDS Growth 
Fund, Inc. (“Growth”) (collectively referred to as “the 
Funds’), open-end, management investment 
companies registered under the Investment 
Company Act of 1940 (“Act”), and Investors 
Diversified Services, Inc., each Fund’s investment 
adviser and principal underwriter (collectively 
referred to with the Funds as “Applicants”), filed an 
application on February 11, 1980, and an 
amendment thereto on March 3, 1980, requesting 
an order of the Commission amending an earlier 
order of the Commission dated November 27, 1979 
(Investment Company Act Release No. 10954). This 
earlier amended order, pursuant to Section 11(a) of 
the Act, permitted certain transfers among the 
Funds, on a basis other than their net asset value per 
share at the time of transfer and, pursuant to Section 
6(c) of the Act, exempted such transfers from the 
provisions of Section 22(d) of the Act and Rule 22d-1 
thereunder. The amended order permits 
shareholders of Selective, Tax-Exempt, High Yield 
and Bond who have held their shares for less than 
eight months to transfer into Growth upon paying on 
additional sales charge equal to the difference 
between the sales charge actually paid and the sales 
charge that would have been paid had the 
investment been made in Growth originally. 


On March 14, 1980, a notice (Investment Company 
Act Release No. 11091) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing and stated that 
an order disposing of the application would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, and 
the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
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fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Sections 6(c) and 11 of 
the Act, that the application for amendment of the 
Commission’s order dated November 27, 1979, 
contained in Investment Company Act Release No. 
10954 to the extent requested, be, and hereby is, 
granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11129/April 11, 1980 


In the Matter of 


AMSTERDAM-ROTTERDAM BANK N.V. 
c/o David Gruber, Esq. 

Sullivan & Cromwell 

125 Broad Street 

New York, New York 10004 


(812-4572) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM ALL PROVISIONS OF 
THE ACT 


Amsterdam-Rotterdam Bank N.V. (“Applicant”), 
filed an application on November 13, 1979, and an 
amendment thereto on February 4, 1980, for an 
order of the Commission pursuant to Section 6(c) of 
the Investment Company Act of 1940 (“Act”) 
exempting Applicant from all provisions of the Act. 


On March 6, 1980, a notice was issued of the filing of 
said application (Investment Company Act Release 
No. 11072). The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the exemption requested is 


1244/SEC DOCKET 


appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT |S ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from all 
provisions of the Act be, and hereby is, granted, 
effective forthwith, subject to the following 
conditions: 


(1) Applicant will ensure that the United States 
commercial paper dealer in its presently proposed 
offering will provide each offeree of the Applicant's 
commercial paper notes prior to purchase with a 
memorandum describing Applicant’s business and 
containing Applicant’s most recent publicly 
available fiscal year-end balance sheet and income 
statement which shall have been audited; such 
memorandum will be at least as comprehensive as 
those customarily used by United States bank 
holding companies in offering commercial paper in 
the United States; such memorandum will be 
updated periodically to reflect material changes in 
Applicant's financial condition; and 


(2) any future offering of Applicant's securities inthe 
United States will be done on the basis of disclosure 
documents which are at least as comprehensive in 
their description of the Applicant as those used in 
the presently proposed offering. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11130/April 15, 1980 


In the Matter of 


SOCIETE GENERALE NORTH AMERICA, INC. 
c/o William F. Kroener, Ill, Esq. 

Davis Polk & Wardwell 

One Chase Manhatten Plaza 

New York, New York 10005 


(812-4608) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM ALL PROVISIONS OF 
THE ACT 


On March 17, 1980, a notice was issued (Investment 
Company Act Release No. 11092) of an application 
filed on February 1, 1980, and an amendment 
thereto on March 3, 1980, by Societe Generale North 
America, Inc. (“Applicant”), a Delaware corporation 
and a wholly-owned subsidiary of Societe Generale 
pour favoriser le developpement du Commerce et de 
l'Industrie en France (“Societe Generale”), a French 
commercial bank, for an order of the Commission 
pursuant to Section 6(c) of the Investment Company 
Act of 1940 (the “Act’”) exempting Applicant from all 
provisions of the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course 
unless a hearing should be ordered. No request for a 
hearing has been filed, and the Commission has not 
ordered a hearing. 


The matter has been considered, and on the basis of 
the representations inthe application as amended, it 
is found that the granting of the requested 
exemption is appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the Act 
that the application for exemption from all the 
provisions of the Act be, and hereby is granted, 
effective forthwith, subject to the condition that 
Applicant comply with the following undertakings to 
which Applicant has consented: 


(1) That Applicant will ensure that the commercial 
paper dealer through whom its commercial paper 
notes will be offered to the public will provide each 
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offeree prior to any sale of the commercial paper to 
such offeree with a memorandum describing the 
business of Applicant and Societe Generale and 
containing the most recently available audited 
financial statements of Societe Generale, audited in 
accordance with French auditing practices. This 
memorandum will include a paragraph highlighting 
the material differences between French accounting 
standards applicable to French banks and generally 
accepted accounting principles employed by U.S, 
banks; and such memorandum will be at least as 
comprehensive as that customarily used in offering 
commercial paper in the United States, and will be 
updated periodically to reflect material changes in 
the business or financial status of Applicant or 
Societe Generale. 


(2) That any future offering of Applicant’s debt 
securities in the United States will be done on the 
basis of disclosure documents that are at least as 
comprehensive in their description of Applicant and 
Societe Generale, and the businesses of Applicant 
and Societe Generale, as those customarily used in 
United States offerings of such securities and which 
contain the financial statements of Societe 
Generale. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11131/April 15, 1980 


In the Matter of 


MONTANA TAX EXEMPT INCOME TRUST, SERIES 1 
c/o D.A. Davidson & Co. 

Davidson Building 

P.O. Box 5015 

Great Falls, Montana 59403 


(811-2994) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE INVESTMENT COMPANY ACT 
OF 1940 FOR AN ORDER DECLARING THAT 
APPLICANT HAS CEASED TO BE AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that Montana Tax 
Exempt Income Trust, Series 1 (“Applicant”), 
registered under the Investment Company Act of 
1940 (“Act”) as a unit investment trust, filed an 
application on March 17, 1980, pursuant to Section 
8(f) of the Act for an order of the Commission 
declaring that Applicant has ceased to be an 
investment company as defined in the Act. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant, created upon the execution of a Trust 
Agreement between the Sponsor, D. A. Davidson & 
Co., and the Trustee, Bradford Trust Company, 
registered under the Act on January 17, 1980 andon 
that date it also filed a registration statement (File 
No. 2-66442) under the Securities Act of 1933 
(“1933 Act’) covering 5,500 units of beneficial 
interest in connection with a proposed public 
offering of such securities. The application states 
that the 1933 Act registration statement was not 
declared effective and that no public offering of 
Applicant’s securities was ever effected. The 
Commission on March 26, 1980, ordered the 
withdrawal of the 1933 Act registration statement. 
The application further states that Applicant 
currently has no securityholders, no assets and no 
liabilities, and that it was not engaged in any 
business other than winding-up of its affairs. Finally, 
Applicant states that, since it has never had any 
assets, it has not transferred any assets to a separate 
trust the beneficiaries of which were or are 
securityholders of Applicant, and it is not a party to 
any pending litigation or administrative proceeding. 
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Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company, 
it shall so declare by order, and upon effectiveness of 
such order the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 8, 1980, at5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit, or in the case of an 
attorney-at-law by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11132/April 16, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6206/April 16, 1980 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11133/April 17, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6207/April 17, 1980 








ACCOUNTING SERIES RELEASE 





ACCOUNTING SERIES 
Release No. 277/April 17, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6207/April 17, 1980 








LITIGATION 





Litigation Release No. 9062/April 16, 1980 


SEC v. DANIEL R. HOAK AND COMMERCIAL 
INTERNATIONAL CORPORATION (U.S.D.C. E.D. 
CA.) Civil Action No. CV 80-67 EDP 


Leonard H. Rossen, Administrator of the Los Angeles 
Regional Office, and Bobby C. Lawyer, Associate 
Regional Administrator, San Francisco Branch 
Office today announced the filing of a complaint in 
the United States District Court for the Eastern 
District of California in Fresno, seeking injunctive 
relief against Daniel R. Hoak (“Hoak”) of Clovis and 
equitable relief against Commercial International 
Corporation (“CIC”) of Selma, which Hoak serves as 
president and chairman of the board of directors. 
The complaint alleges that Hoak violated Section 
10(b) of the Securities Exchange Act of 1934 
(“Exchange Act”) and Rule 10b-5 thereunder in 
connection with his misappropriation of 
approximately $250,000 properly accruing to a 
subsidiary of CIC from the sale of off-grade raisins. 
The complaint further alleges that defendants 
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violated Sections 13(a) and 14(a) of the Exchange 
Act and Rules 12b-20 and 14a-9 thereunder by 
failing to disclose Hoak’s misappropriations in proxy 
materials and other filings with the Commission 
during the period that they occurred. 
Simultaneously with the filing of the complaint, the 
District Court entered final judgments against the 
defendants, who consented to entry of the 


judgments without admitting or denying the 
allegations in the Commission’s complaint. 


Under the terms of the final order governing Hoak, 
Hoak is permanently enjoined from violating the 
antifraud, registration, and proxy provisions of the 
Exchange Act. The order as to CIC directs CIC to 
refrain from violating the registration and proxy 
provisions of the Exchange Act, and to amend 
proxies and filings made with the Commission from 
1973 to the present in order to disclose fully Hoak’s 
receipt of payments, the investigation of such 
conduct, the impact of the payments on CIC’s 
financial condition, and remedial steps taken in the 
matter. In addition, CIC must attempt to insure that 
no less than forty percent of its board of directors 
and two thirds of its audit committee be composed of 
persons who are neither employees of CIC nor 
related to any corporate officers or directors. Finally, 
the order requires CIC to direct its outside auditors to 
report to the board of directors on the sufficiency of 
the company’s internal controls relating to the sale of 
off-grade raisins, which the order requires be 
supervised by a management committee which 
excludes Hoak. 
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Litigation Release No. 9063/April 17, 1980 


SEC v. SCA SERVICES, INC., ET AL., Civil Action No. 
77-0037-T (D. Mass.) 


The Commission announced today that the 
Honorable Joseph L. Tauro of the United States 
District Court for the District of Massachusetts has 
entered Final Judgments of Permanent Injunction 
against Berton Steir and Nicholas V. Liakas, the 
remaining defendants in the above captioned 
litigation. The orders were entered on March6, 1980 
and June 22, 1979 respectively. Both defendants 
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consented to the entry of the judgments without 
admitting or denying the allegations of the 
Commission’s Complaint. The orders restrain and 
enjoin future violations of the antifraud, reporting, 
and proxy solicitation provisions of the federal 
securities laws. 


In connection with the settlement Steir represented 
that he would not serve in any new position with SCA 
Services, Inc., without first petitioning the Court. For 
further information see Litigation Release No. 8059. 
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